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ADVERTISEMENT. 

iHBRB have been two editions of Sir 
John Kelyng*s Crown Cajes; the 
flrjl publijhed in London, 1708, folio, 
and the fecond, Dublin, 1789, oSavo. 
Neither of theje contain all the cajes Sir John 
Kelyng colleSed and left in MS. In a copy of 
the folio edition which recently came into our pof- 
JeJJion there is written, by an unknown hand, the 
following note on the margin of the page con- 
taining Lord Chief Jujlice Holt*s addre/s to the 
Reader : — 

*' But not all, for he had colleSed more cajes, and 
had two MSS. colleSions of his own reports in ye 
crown law, and theje here printed are in ye one 
MSS. (tho' not all, but mojl fltt to be printed for 
publique ufe). Ye other MSS. had fome conjider- 
able cajes in it (as his jbn Sir John Keyling told 
me), thoje of ye Ch. Ju. Keyling in ye firjl volume 
or MSS. not here printed. I have added in yc 

fpare 



vi Advertifement. 

fpare paper in this book with reference to ye place 
where they jhould come in had they been here 
printed ]b w^^ what printed and in ye fpare paper 
wrote makes one of the MSS.'* 

The additional cafes referred to In the above note 
are given in this edition, and for the purpofe of 
readily diJUnguiJhing them are printed in red ink. 

The " Trcatifc on High Treafon/' (flrjl printed 
1793) at the end of this volume being a kindred 
fubjefi, and, moreover, containing numerous refer- 
ences to Kelyng, we conjidered would form an inte- 
rejling appendix. 

The whole work has been mojl carefully revlfed, 
and the references verified (thofe to Hale, Hawkins, 
and Fojler being to the lajl editions of thofe writers), 
by Richard Loveland Lovbland E]q.,BarriJler- 
at-Law, whofe jcruptdous care we mojl thankfully 
acknowledge. 

It Is to the careful editorjhip of our feries of re- 
prints we attribute the gratifying fuccefs which has 
rewarded our enterprife, and given occajion for the 
flattering encomiums we have received from ]b many 
quarters. 

The Publishers. 

Stptimbtr^ 1873. 
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WB do allow and approve of the Printing and 
PubUJhing the Reports and Cafes in Pleas of the 
Crown, colleSed by the late Ix>rd Chief Jujlice 
^tfyfgi sukI three other Modem Cajes added there- 
unto. 

J. HOLT, 
JOHN POWELL, 
LITTLETON POWYS, 
H. GOULD. 
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READER, 

HERB can be nothing more faid to re- 
commend thefe Cafes to your Perujal, 
than to aJOfnre you they are the Collec- 
tion of Sir John Kelyng^ Knt jbmetime 
Chief Jujlice of the Court of King's 
Bench; the Manujaipt whereof under his own 
Hand was In the Cujlody of his Grand/on and 
Heir; Copies whereof were difperfed in jeveral 
Hands, which might hereafter be publijhed to the 
Injury of the Author, and Dijadyantage of the Pub- 
lick. — There are two ^jusres inferted in the Mar- 
gent by the Publijher, the one Is Page 13, the 
other Page 41, which may be fit to be conjidered by 
the Learned. 

The three Modem Cafes are conceived to be of 
fome Ufe, therefore are thought fit to be publijhed ; 
and if they Jhall be found to be of any Benefit, its 
what is dejired by the Publijher thereof. 

Farbwbl. 
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DIRECTIONS FOR JUSTICES OF 
. THE PEACE. 

Orders and Directions to be obferved by the 
Joflices of the Peace, and others^ at the SeJJions in 
the Old Baily, >^r London and Middlejex, made 
i6 Car. 2. by Sir Robert Hyde, Chief Juftice of 
the Kin^s Bench ; Sir Orlando Bridgeman, Chief 
yuftice of the Common Pleas ; Sir Thomas Twlf- 
den, one of the Judges of the King^s Bench ; Sir 
Thomas T yrfl, one of the Judges of the Common • 
PUaSy and Sir John Kelyng, one other of the 
Judges of the Kings Bench^ andfigned by them aiU 
and Read in open Court j and ordered to be filed by 
the Qeri, that allju/lices might take Copies by them 
if they pleafe : For that theyjball not for the Future 
pretend Ignorance of their Duty. 

I. 
iHAT all Recognizances and Bailments sHawk. 31, 
' taken by any Jojlice of the Peace, 54» 173. 
be certified into the Court the firjl Day 
of every Sejjiions before Noon, for that 
they beins kept longer oat, it often hap- 
r^i pens that Felons and other Offenders ejcape the 
Projecators, WJtneJJes, and Parties beii^ wearied 

B Ottt 




2 DireBionsfor Jujiices of the Peace. 

oat with Delays and Attendance, bejidc many other 
great Mijchiefsj and that the Jajlkes of Peace 
who are faoity herein be fined by the Jujiices of Goal 
Delivery, according to the Stat, of i £^ 2 Ph. & 
Ma. cap. 13. and 2 & 3 Ph. iff Ma. cap. 10. 

2. If the OlFenders appear not npon dieir Recog- 
nizances the flrjl Day, the Defanlt to be Recorded, 
and the Recognizance to be forfeited ; Neverthelejs 
ProcejQIes or Warrants, as the Cafe Jhall require, to 
go out againjl them and their Bail ; fo likewife as 
to thoje who are bound to give in Evidence, that if 
pqOible the Bujinefs be not deferred to another Sef- 
/ions, in which time commonly the Projecutors and 
Witnejjes are taken oiF,and the Matters compounded. 

1 Hale, ^85. 3. That all Jujiices of the Peace do take Eza- 
Bttll, Nu Pri. minatlons both of the Felons without Oath^ and the 
iSork R.14S. Informers and WitnejQfes againjl them upon Oath in 

2 StirJc, 366. Writing before they commit the Offenders to the 
Holt, N. P. c Goai^ and ccrtMe the fame the flrjl Day of the Sef- 
7^8. it C. 613. JionS) that they may be ready upon the Tryal of the 
I M. & R. Felons, or elje to be fined according to the Statutes 
*99« ^^^^j^^ of Ph. W Mary before mentioned. 

I35/ 4. That all Prijbners for Treajbn and Felony be 

according to Law, Jent to the common Goal, which 

is Niwgatif and not to the New^Prifon. It being 

. found by Experience that they are often Jet at Liberty 

there without Tryal. 

5. That no Prijbner for Felony be difcharged [3] 
during the Interval of Sejpons, unlejs it be upon 
good BaQ taken, the Warrant or Mittimus to the 
Goaler to keep them until they are delivered accord- 
ing to Law, nor any Bail or Recognizance, for Ap- 
pearance to be given up or withdrawn by the Jujlice 
of Peace after the Same is taken, but be returned and 
certified to the Sejfkms or Gosd Delivery, the Of- 
fender 



DireBionsfor Jujiices of the Peace. 3 

fmder whether Jujlice of Peace or Goaler to be 
Jeverely proceeded affainji. 

• 6. Ifanyjnjlkcof the Peace jhall take Bail where 
he ought not, or wittingly or willingly take infuffident 
BaQ, and the Party appear not, die piid JuJUce not 
only to be proceeded againji according to Law, but 
likewije to be complained of to the Liord Chancellor, 
that he may be tamed out of his Commijjlion. 

7. That no Copies of any Indifiment for Felony 
be given without jpedal Order upon Motion made 
in open Court, at the General Goal Delivery upon 
Motion, for the late frequency of Afiions againji Pro- 
Jecutors (which cannot be without Copies of the In- 
di&nents) deterreth People from Profecuting for the 
King upon Jujl Occajions. 

8. That the Goalers make more perfefi Kalendars 

than of late they have done, according to the Stat. H. 3 Hen. 7, cap. 3. 
7 cap. 3. and infert not only Perfons in thdr Cujlody, 
but aljb fudi as have been in their Cujlody jince the 
lajl SeJJions, and Bailed or Delivered out, and by 
whom. 
[4] 9. That if any Habeas Corpus come to receive a 
Prijbner from another Goal, the Goaler to take 
notice of the OlFence for which he jlood Committed 
at the other Goal, and to inform the Courts that if 
he jhall happen to be acquitted, or have his Clergy, 
he may yet be remanded to the former Goal, if there 
be Cauje. 

10. If any Habeas Corpus come to the Goalers to 
remove a Prifoner, that with the Prijbner they aljb 
certifie the Caufe for which he jlood there committed. 
It being found by Experience, that by Colour of 
Habeas Corpus to receive and remove Pri/oners, 
many notorious OiFenders do Ejcape. 

1 1. That no Prijbner cofivided for any Felony, 

for 



4 Dire^ions for Jujlices of the Peace. 

for which he cannot have his Clergy (unlejs it be 
Women, in fuch Cajes, where if had they been Men, 
they might have had Clergy) be reprieved, but in 
open Sejpons, and not otherwise, without the King's 
exprefs Warrant, and not by order of any the Jus- 
tices of Goal DeUvery, or Oyer and Tirmmr.^ 

12. That fuch Prijbners as are reprieved, with 
intent to be tranfported, be not fent away as perpetual 
Slaves, but upon Indentures betwixt them and parti- 
cular Majlers, to Jerve in our Englijb Plantations for 
feven Years, and the three la^ Years thereof, to 
have Wages, that they may have a Jlock when their 
Time is expired; and that an Account be given 
thereof, and by whom they are fent, and of their 
Arrivak.' 

13. For that it hath frequently happened of late, [5] 
that fome have been killed upon Duels, others upon 
fuddain Quarrels in the Streets. And the Inhabi- 
tants neglefi to apprehend the Murderers, or to 
make Huy and Cry after them, and Jo the Perfons not 
only efcape, but no direfi Knowledge can be given 
who they are. And by the Law, if any Man be Jlain 

in the Day, and the Pcllon not taken, the Town/hip 
ought to be amerced ; that therefore when any fuch 
cafe appeareth at Ifewgate, as it too often doth, 
upon the acquittal of Perjbns apprehended upon 
Sufpidon, that both the Coroner, as aljb the Secon* 
daries at Newgate be required to attend the Judges 

of 

1 As to the Nature of the Benefit of Clergy, or rather of the 
Sutute at this Day, fee 1 Hawk. Cap. 33. per Mmm, Sc 4 
Black. Com. 333. 

* For the modem rule, as to tranfportation, fee i Hawk. 
p. 426. App. 13th, per tot. and a Hawk. Tit. Tranfporta- 
tion, p. 507. 



DireBions for Juftkes of the Peace. 5 

of the King's Bench, that Information may be put 
in that Court agalnjl the Townjhips for the ejcape, 
and followed pro Rege ; and at the next Scjpons at 
Newgate, give an Account what it done. 

Ro. Hyde, 
OrL Bridgiman, 
Tho. Twtfdtn, 
Tho. lyrtU, 
fthn Kefyng. 





HIGH-TREASON. 

2FTER the happy ReiUaratioD of King ReTatatioiu of 
" CharUs the Second to hii Right of the ^ ^We'lSi 
! Ciown of England, which was in May^ o^, Kio^t 
I 1660, feveral Per/oni who were appre- Mnidccen. 
' bended for the Mardet of hit Fatiier, 
were now to be IndiSed for that hoirid Treajbn, and 
in order thereto, the then Judges, who, at that Time 
were only the Lord Bridgeman, then Chief Baron of 
the Exchequer ; JuJUce Ftfler, and JuJUce Hide, 
then Judges of the Common Pleas, and JaJUce 
MalUtf then Judge of the Kin^i Bench, met jcveral 
times, at Strjiants-Inx tn tUet-Jhetty with Sir 
Jtffry Palmer, the King's Attomy, and Sir Heneage 
Ftntb, the Kiiuc's Solicftour, Sir Edward Turner, 
Attomy to the Doke of Tark ; Mr. Wadham Wind- 
ham, of Linctln't Inn, and myjelf, being by Jpecial 
Order to attend that fervlce as Counjel for the King, 
there being then no King's Serjeant, but Serjeant 
Glanvilly Serjeant to the late King, who was then 
Old, and Infirm : And in order to the proceeding in 
that great Affair, I was appointed to make as many 
Queries 
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% St Tr. 301. 
TryalatGoal 
Delivefy, ^th 
a Commiffion 
of OfcrandTcr- 
MtMT jojncd 
vathit, better 
than aTiyal by 
a rpedal Com- 
miffion of Oyer 
and 7«nnwr. 
2 Hawk, 17, 
28, 54, 



King*t Coanc'il 
may privately 
give ETidence 
to the Grand 
Juiy. 



Queries as I thought fit to be advifed upon ; which, 
I did accordingly, and upon them, theje Things fol- 
lowingwere rejblved. 

1. That it was better to try thofe Traitors at the 
Sejjions at Newgate^ by CommiJJion of Goal Deliveiy, 
than only by fpecial Commijjlion of Oyer and 7>r- 
mner; becauje then they might be proceeded 
againjl more jpeedlly, and arraigned and tfyed im- 
mediately, by the Commijljion ofGoal Delivery, and 
Tales might be immediately returned at the Goal De- 
livery. And accordingly writs were ordered tp be made 
and jent to the Lieutenant of the Tkc/rr, in whoje 
Cujlody the Prijbners then were to deliver them to 
the SheriiFs of Lmdon^ and WriU to the Sheriffs of 
London to receive them, that they might be in New^ 
gatif which was done accordingly. And becauje, by 
an AS, of Parliament or Convention which fat at the 
King's coming in Englijh Proceedings were con- 
tinued until Miehailmas now doje at hand, but not 
yet come ; Therefore thoje writs to the Lieutenant 
of the Tower and Sheriff* of London^ were ordered 
to be in EnglififA 

2. It was agreed that all the Prijbners /hould be 
arraigned the firjl Day before any of them were 
brought to TryaJ, and the next Day to proceed to 
Tryal with one or more of them together, as jhould 
be thought fit upon the place. 

3. It was rejblved that any of the King's Council 
might privately manage the Evidence to the Grand 
Inquejl, in order to the finding of the Bill of Indifi- 

ment, 

I All Law Procecding;s are now in Eneliih by 4 Geo. 2. 
Cap. 26. 6 Geo. 2. Cap. 14, in EMglamd; and by x i Geo. 
2. Cap. 6y in Ireland. See fome Oburvations on this Altera- 
tion, m 3 Black. Com. 322. 
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inent, and agreed that it jhoold be done privately ; it 
being afoal in all Cafes, that the Projecutors upon In- 
difiments are admitted to manage the Evidence for 
finding the Bill; and the Kin^s Conndl are the 
only Projecntors in the King's Caje, for he cannot 
projecute in Perjbn. 

4. It was rejblved that the Indifiments jhonld be Compamng the 
for compaJTmg the Death of the late King (the very ?^3^*^^ 
compajjing and imagining the King's Death, being l^Hawk!^^ 
the Treajon within the StaU 25 Ed. 3.)' and then i H.P.C.108. 
that we might lay as many Overt ASs as we would, j^ '^ ^^ 
to prove the compaJ[|ing of his Death: But it was ^.i^ft/n*"^' 
agreed, the afiual Murder of the King Jhould be 

preci/ely laid in the Indifiment, with the fpecial 
Circumjlances as it was done, and Jhould be made 
nje of as one of the Overt Afis, to prove the com- 
pajQing of his* death. 

5. It was rejblved that if any one Overt Afi <>▼«* Aa not 
tendii^ to the compajpng the King's Death, be laid l^«^,i J'2' 
in the Indifiment. That then any other A3, which given in Evi- 
tends to the compajjing the King's Death, may be <*«nce. Thit 
given in Evidence together with that which is laid st^STof*^ w! 
in the Indifiment. 3. c. 3. f. 8. 

[9] 6. It was refolved that there need not be two Foft.236, 137. 
WitneJJes to prove every Overt Aft, tending to the 3 St. Tr. 204- 
compajmg of the King's Death. But one Witnefs H'^'^f "*' 
to prove one Overt A5 tending to the compajjing x Hawk. 353. 
of the King's Death, and another Witne/s to prove * H. P. C 1S7. 
another Afi tending to the jame end, are fufficient ; 
forcompaJIpng the King's Death is Treafon. And 
then if two feveral WitneJJes prove two feveral A6b 
tending to the compajjing the King's Death, the 

Treafon 

' [15 Ed, 3. Sr. 5. c. 1.] 
C 



I o High-- Treafon. 

Treafon it proved by two WItiieJ|et at the Law in 

Caje of Treajbn reqoireth. 
Finding o^ 7. It wat refolved that if feveral Perfont be 
W l^a^ indiSed together in one Indifinent for one Crime, 
ment, no cau(e in cafe Jooie of them be found guilty by one Jury, 
of ChaUenge. and afterwardt Jbme of the jame Jury be returned 

* ft* Tr 7^! ^^ '^^J^ ^ ^^*«» *» *« r»™« IndiSment ; it it no 

Challenge for thoje Prijbnert to fay, that thoje 
Jurort have already given their Verdid, and found 
others guilty who are indified in the jame Indifi- 
ment for the jame Offence ; for though they are all 
indified in the fame Indifiment for the fame OfFeiice, 
yet in the Law it is a Jeveral Indifiment againjl 
every one of them, and the Crime is jeveral, and one 
may be guilty and not another, and the Jury are to 
give their -Verdifi upon particular Evidence againjl 
every feveral Perfon, and therefore the finding one 

fuilty, is no Argument or Prejumption that thofe 
urors will find another guilty. 
p ^ na* "^^ ^* *' ^^ ""^ refolved that if feveral Prijbners be put 
2 Hawk. 563. ^^poa one Jury, and they challenge peremptorily, wad 
% Hale, 263. jever in Uieir Challenges, that then he who is chal« 
lenged by one, is to be drawn againjl all, becauje the 
Pannel being joint, one Juror cannot be drawn againjl 
one and ferve for another. But in fuch cafe it was 
agreed the Pannel might^be jevereid, and that the 
fame Jury may be returned betwixt the King and 
every one of the Prijbners, and then they are to be 
tryed jeverally, and there the ChaUenge of one Prf- 
jbner is no Challenge to difaUc the Juror fo chal- 
lenged againjl another Prifoner. And the cafe of 
Dr. £//rVx Servant, Plo, Com* 1 00, 101, was agreed 
to be good Law, as to the fevering of the Pannels in 
1 Sue. Tr. that cafe ; and accordingly afterwards upon the 
3<H* 3H- tryal of Harrifin and others, who challenged per- 

emptorily. 



High'TreaJhnk 1 1 

cmptorily, «nd fevered in dheir chaUenges, particular 
Jurors^ die Panels were jevered* 
[lo] 9. It was rejblved that when Prijbners come to Irons to be 
the Baf to be tryed, their Irons ought to be taken ^^ ^*^ 
off, Jo that they be not in any Torture while they theiTTiryai. 
mke their defence^ be their Crime never Jo great. Bnaooyisy. 
And accordingly upon the Arraipunent and T^al of | '°^ 34f 35* 
H^wlil and others, who were brought in Irons, the 2 Haie^^ig. 
Court commanded' their Irons to be taken off.^ % St. Tr. 303. 

40r It bdng agreed that the Murder of the King l^*^^^^'^ 
Jhonld be/pecially found, with the Circumjlances in 2°st!'Tr?386. 
the Indifiment. And. it being not known who did x Hawki 319. 
that villainoos A6L ; it was refolved, that it Jhould 
be laid that ^{sii^0ff]^ii«Air/, with a Vijbr on his Face i^nim ipMrn. 
did the AS ; and that was well enough, and the 
other Perfons be laid to be pre(ent, aiding and aJJi/Ung 
thereunto. 

II. The compajjing the King's Death, being 
agreed to be laid in the Indifiment, to be 29 Jan* 
24 Car. Primij and the Murder on the y>fh of the 
jame Jan. It was quejlioned in which Kii^s 
Reign the 30/A Jan* jhould be laid to be, whether, No Year laid 
in the Reign of King Charles the flrjl, or King Aw one A£t 
CbarUs the fecond, and the QueJUon grew, becauje 
there is no Frafiion of a Day, and all the Aos 
which tended to the King's Murder, until his Head 
was afiually fevered from his Body, were in the 
time of his own Reign, and after his Death in the 
Reign of King Charles the Jecond. And though it 

was 

' In LMer*t Cafe, A. D. lyai, a Diftmftion was taken 
between tne Time of Arraignment and the Time of Trial ; 
and accordingly Litfer ftood at the Bar in Chains during the 
Time of his Arraignment. 4 Black. Com. yt%, 6. St. Tr. 
130. 
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% Hawk. 315. 
Bor. 1901. 
S. P. 



CmtrMfMeam of 
twoKinp. 



Chief Judge 
^veth Judg- 
ment in Trea- 
fon. 



The Day wu 

TMefiUfy 9th of 
Offo, 1% Cmt. 
9d. 



was agreed by all, except JujUce MaUitt^ that one 
and the fame Day might in Jeveral refpefis, and as 
to feveral A3s, be faid to be intirely in two Kings 
Reigns, fo that in Jbme refpefis the whole Day may 
be afaribed to one, and in other refpefis, the whole 
Day afcribed to the other, according to the Truth 
in the Matters of fafi which were afied, either in the 
Life, or after the Death of the flr)l King, yet be- 
caufe JuJUce Mallett was eame/l that the vAkAt Day 
was to be ajcribed to King Charles the fecond, 
therefore it was amed, that in that place, no Year 
of any King jhould be named, but that the compajjing 
of the Kii^s Death jhould be laid on the 29/^ Jan. 
24 Car, Frimi and the other Afis tending to his 
Murder, and the Murder itjelf laid to be Tricifim^ 
Afenfis ejufdim Januarii^ without naming any Year [i 1] 
of any King, which was agreed to be certain enough. 

1 2. It being agreed that the Indi&nent jhould be 
for compajjing the King's Death, and one of the 
Overt Afis to be the afiual Murder of the King : 
It was rejblved the Indifiment jhould conclude contra 
paarn nuper Domini Regis Coron* (^ £gnitaf fuas^ 
Nee non contra pacem Domini Regis nunc Coron^ & 
eUgnitaffuas. 

13. liie Quejlion was put, whether the Recorder 
of London jhould give the Charge to the grand In- 
quejl at Hick^s-Hallj whtrt the Indifiment was to 
be found, the Pafi being in Middlefex ; And alfo 
whether Judgment at the Sejjions-houje, where the 
Prifoners were to be tryed, jhould be there given by the 
Recorder, or whether the Charge and the Judgment 
jhould be given by the Chief Judge : And it was agreed 
that both jhould be given by the Chief Judge. And 
accordingly this was done by my Lord Bridgeman^ and 
he gave the Charge only relating to enquire of the 

Murderers 
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Murderers of the late King, without mixinff any other 
matter then to be enquired of : And after the Charge, 
one Indifiment was preferred againjl all the King's 
Murderers, who were in Prijbn, and aljb againjl 
feveral others who were not dien apprehended, but 
agreed they jhould be attainted by an Outlawry upon 
t& jame Indifiment. And the fame Day the In- 
difiment was found, and the next Day delivered at 
the Goal Delivery, in the SeJJions-houJe in the Old 
Baifyf which Day all the Pri/bners were arraigned, 
and pleaded not guflty, but afterward Jbme of them 
withdrewtheir Plea, and confeJQjed the Indifiment, vi2. 

14. Sir Hardres WaUer^ and Gio. FUnwood^ which Conleffioii after 
was accordingly recorded by the Court, and agreed ^^ei^ 

by all the Judges, that it might be done, alth^ the % Hawk. 466. 
Clerk had recorded their Pka of not guflty ; for the « St. Tr. 303. 
Entry i% that fuch a one foftea^ or nltha verificatiom 
C9gtwvit Indi^atmntum, 

15, Memorandum^ That upon the Arraignment of 
Hmry Martyuy his Name behig Jo written in the In- 

[12] difinient, he /aid his Name was Marten ^ and not Variance in 

Martyn; but the Court agreed that he being known J;J^^®^^"^ 

by that Name of Martyn^ that was well enough in ^ st Tr. 13S. 

an Indifiment, tho' it be not fpelled diredly as he at Hawk. 317. 

/peUeth it. a Hale, 138. 

Memorandum^ That the Indifiment was in Latin^ 
it being preferr^ after Michaelmas^ until which time,, 
all Englifif Proceedings were allowed by that Con- 
vention which was jitting when the King was 
rejlored* 

And after, all the Prijbners who pleaded not 
guflty, were convified upon full Evidence, and had 
Judgment of High-Treajbn. 

Memorandum^ That Secretary Morris and Mr. Cwmniffionert 
jfnnefiey, Prejident of the CouncU, were both in fi*Tiy.i,siTe 

CommiJIpon 



.evidence at 
Witncflet. 
Haehr*s Caie. 
X St. Tr. 384. 
1. Hawk. 601. 



1 St. Tr. 341. 



Ading aCoun- 
fely not ezctt(e 
fbrTreafbn. 
% St. Tr. 341. 



Approbation in 
High-TreaTon 
maketh guilty. 
I H. F. C. i»7. 



IVordi are an 
Overt Aa to 
prove Trcaion. 
I Hawk. 13 Sc 
15, ft in notia. 
I H. P.C.116. 
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Commijlioii for the Tryal of tie PriJcAKHtf and fate 
upon the Bench, but there being occajion to nuke 
uje lOf their : TejUmony againjl- Hoiktri one of the 
Prijbnert, they both caifie oiT ifom tkc Bench, and 
wef e fwom, tfid gave Evidence, and did not go np 
to the Bench agiSn during thai Man's Tr jal ; and 
agreed by the Court they-in^re good WitneJJet, tho* 
in Cooiini])lon» and might be made ufe e£ ' 

l6«' Upon' die Trj^ of Coh of Grafs-Innj who 
was pf Council s^;ain^ the King, and ddivered in 
the Charge againjtthe King in the Traiterdus Court 
called the H^h Court of JuJUce ; he objefied that 
he did not draw up the rCharges but he only afied 
iM. a CounjeUoff and did -only fpeak Words to have 
the Charge read, and demlmded Judgment againjl 
the King ; and he /aid Words dki not make 
Treafon. 

17. It was rejblved by the Court, that if a Paper 
tontaining treafcMUiblemattcff, be indited by another, 
yet being knomiby Coke to contain treafonable mat- 
ter, and being delivered by him as a Charge aminjl 
the King to uO^t away his Life, this is an Overt 
ASL to peove that he compaJBed:the King's Death, 
which is the Treajbn he is Indified for; 

18. And in the Cafe of High Treafon, If anyone 
do any thing fay which he Jhewed his -liking and 
AppriAmtion to the Traiterons De(ign» this is in 
him Hig^-Treajbn : For all are Prindpab in High 
Treajbn^ who contribute towards it by Afiion or 
Approbation. 

19. And it was refolved that tho' in caje a Man [13] 
be indified only for Words, that is not H^h-Trea- 
fon. But if a Man be indi&ed for compajjing the 
King's Death, there Words maybe laid as an Overt 

Afi to prove that he compajOfed the Death of the 

King, 
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King, as it was in the Cajc of Crohdgafif who being Cro, Car. p. 332. 
beyond Sea, fpakc thejo Words, / will kill the King, If;^^^^ p, 
if I can come at him ; and afterwards he came to Etig'^ 0.^ 14 be 
landy and was taken and indified for compajQIing the againft thii 
King's Death, and thcfe Words laid as an Overt Ad^ ^^^^^y y«^^ 
and proved,^ and he had Judgment of High-Trea* ^^ ik^w. 
jbn. AxkA Co, PL Cor, 14. agreeth, that Words Jet Yet, ^^nr, be- 
down In writing, are an Overt Afi to prove the J^^^o^i- 
compajjinfi; the King's Death, as in the Cafe of Can- nioni^ but^*' 
dinal Poou there dted, and Words Jpoken are the Wordt wiu ez- 
fame dang if they be proved ; and Words are the ^"f^ "a!"' 
natural way for a Man whereby to eEpre/s the Ima- "^ 

gination of the Hearts If it be any way declared 
that a Man imagineth the King's Death, that is the 
Treafon within the Stat. 25 Edw. 3,^ St. 5, cap. 2. 

20i Mimorandum 

1 From this Cale thus cited and the Ride that is groonded 
on it, a Reader would be induced to conclude that the Wtrdt 
were the omly Overt Aft laid |n the Indiftmentj but that is 
not the Cafe, for befides the Words, the IndiAment further 
chai^d that he came hao EngUrnd fir thi Purpofe of kUHj^ 
the Km, Fofter's Crown Law, ao3. i Hal. 116. 

' Kelyng Teeth no difference between Words /poken and 
«urKttr», which is thb feditious fFritiagf are permanent Things, 
and if publtflied they fcatter the Poifbn far. and wide, they 
are Aos of Deliberation capable of Proof, not liable to Mif- 
conftruAion, but are naked and undifguifed as they came out 
of the Author's Hand : ff^or/b are tranficnt, and fleeting as 
the Wind, the Poiibn they fcatter, confined to a narrow Circle 
of a few Hearers, they are frequently the Effeft of fudden Paf^ 
fion, eafily mifunderftood and often mifreprefented. Fofler^s 
Crown Law, p. S04. And it has been laid down on more 
Occaiions than one unoe the- Revolution, that loofe Words not 
relative to any Aft or Deiign, are not Overt Afts of Treafon, 
4 St Tr. 5S1, 645. I Black. Rep. 37. i Hawk. 14 in notis. 
Whether Words only fpoken, can amount to an Overt Aft 
of compafling the King's Death, is very well dtfcufTed in H. 
P. C. from III to 110, and 311 to 312 ; and in Fofler*s 
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ABSmg u t 20. Memorandum^ That npon the Tiyal of one 

^d* of liT"' -''^'^ * Soldier, who commanded the Guards at the 

Su^our, no King's Tryal, and at his Murder ; he Jojlifled that 

ezcufe for, all he did was as a Soldier, by the command of his 

?5^'S«rwift Jbperiour Ofiker, whom he mojl obey or die. It was 

wu indifierent. rejolved that was no excoje, for his Superionr was a 

% St. Tr. 369. Traitor, and all that Joyned him in that A& wtrt 

I Hawk. 10. Traitors, and did by that approve the Treafon ; 
and whtrt the command is Traiterous, there the 

s k/kad 0kt9 Obedience to that Command is aljb Traiteroos. 

waiO^^t MemorambimfThBtin EafterTerm^\\ Car.%d.j9hn 

Cafe. Barkfteadf John Okey, and MtUi Corbet y three of thofe 

7^1^ *^* Perfonswho prefomedto Judge the late Kingto Death 

I Sid. 7s. ^vefc apprehended, they then being outlawed upon 

I Lev. 61. the former Indifiment ; and they were brought to 

% Hawk!^6 ^^ King's Bench Bar, and demanded Jeverally what 

Fo&Ti I. ' they could fay why Execution jhould not be awarded 

8 s. T. 361. againjl them (after the Indifiment was flrjl read to 

iS^^^upoo them) and they pleaded they were not the fame 

ttuinderV Perjons, and thereupon the fame Day a Jury was 

OutUwiy. prejently returned, the Court jttting ; and they found 

TvS'tt **o Plei *^y ^^" ^'^ i*™^ Perfons, and fo execution awarded, 
t^t thePrifon- whidi was after done accordingly. Note^ So is the 
en were not the Report in the Manufcript, but the Record is of an At- 
MT^'^t ^^^«^ h ^^ of Parliament I but there might be an 
Hawk.sin.ao. Outlawry alfo. 

til. Foft. 41. Memmrandum^T\aX in Trinity Term, 14 Car. 2. [14] 

Sir Hm. Fm*« Sir Hen. Vane was indified at the King's Bench for 
^^ IV compajjing the Death of King Charles the 2^, and 

I ihwk.'^\o. intending to change the Kingfy Government of this 
% Hawk, e'if.;; Nation ; and the Overt A&s which were laid, were, 
618. that 

C. L. 196 to ao7 ; who both conclude againft the above Afler- 
tion of Kelyng. — Hawkins, however, had doubts on the Sub- 
jeft. I Hawk, 1 5 & in notis. 



High'' Treafon. 1 7 

that he with divers others unknown Perjbns did meet 
and conjttlt of the means to dejlroy the King and 
Government ; and did take upon him the Govern- The ACtn laid 
ment of the Forces of this Nation by Sea and Land, ^ ^as done 
and appointed Colonels, Captains, and Officers, and of King^c^the 
the jooner to effefi his wicked Dejign, did aftually firft, and before 
in the County of MiddUfex raife War. And upon "^^^^ 
his Tryal, he Jujlified that what he did was by the ©[^eSd! 
Authority of Parliament, and that the King was i Hawk. 10 & 
then out of PoJ)e()ion of the Kingdom ; and the Par- '3- 
liament was the only Power regnant ; and there- 
fore, no Treafon could be committed againjl the 
Kio^ : And he objeded, that a levying War in 
Surrey could not be ffiven in Evidence to a Jury in 
MiddUfex ; and he dejired to offer a Bill of Excep- 
tion, becau/e theje things were overruled by the 
Court ; and in this Cafe thefe Points were rejolved 
by the Court. 

I. That by the Death of King Charles the i/?, Long Pariia 
that long Parliament was afiually determined ; "«' diflbived 
notwithjlanding the Ms 0/ Parliament thzi itjhould Se iS^. 
not be diJOfolved, but by confent of both Houfes. For 2 St Triai,435. 
every Parliament is called to conjiilt with the Perjbn 
of the King who calleth it ; and therefore upon his 
Death it is determined ; for they can no longer con- , 
fult with him for which end they were called And 
a Caje was cited to be rejolved, that, where, in the 
13 of S.Eli%} an AH of Parliament vfz% made, that a 
Commjil^on of Sewers jhould continue for Ten Years, 
unlefs the fame be determined or repealed by any 
newCommijJion, or by Superdeas^ King James granted 
fnch a CommiJJion and died within that time ; Ad- 
Judged, that the CommiJIpon was determined ; for 

aU 
* 13 of i^ f&e. cap. 9. 
D 
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Traitort keep 
out the King, 
yet Traitort 
againft him. 
I Hawk. 10-13. 

Confulting to 
deftroy the 
KingiianOTert 
Ad to prove the 
Treafonof 
compaffing hit 
Death. 



No Bill of Ex- 
ception in 
criminal Caufet. 
2 Hawk. 618. 
I Sid. 84. 



all Commyjioas are determined by the Death of the 
King who grants them, and this pohit of the aSual 
determination of that Parliament by the Death of 
King Charles the i^, was before that time refolved 
by all the Judges of England^ as my Lord Bridge^ 
man told me. But note^ then were nofpecial Words 
to continue the Parliament upon the Kin^s Death. 

2. It was refolvedt that tho* King Charles the 2d. [15] 
was de faiio kept out of the exerci^j^ of the Kinsly 
OfRce by Traitors and Rebels ; yet he was King 
both de faHo & de Jure. And all the JUs which 
were done to the keeping him out were High-Treajbn. 

3. It was refolved tl^t the very Confultation and 
Advijing together of the means to destroy the King 
and his Government, was an Overt J£l to prove the 
Compajjing of the Kinfs Death. 

4^ It was refolved that in this Caje» the Treafon 
laid in the Indifiment being the CompaJJioff of the 
King's Death, which was in the County of ASddle/ex^ 
and the levying War being laid only as one of the 
Overt A^s to prove the Compajpng of the King's 
Death, tho* this levying of War be laid in the In« 
difiment to be in MidMefex^ yet a War levied by Mm 
in Surrey^ might be given in evidence ; for being not 
laid as the TresUon, but only as the Overt Ml to 
prove the compajpng, It is a tranjitory thing which 
mav ht proved in another County. But if an bi- 
di&nent be for levying War, and that made the 
Treafon for whidi the Party is indified, in that Cafe 
it is local, and mu^ be laid in the County where in 
truth it was. ■ ' 

5. It was refolved, that the Stat, of W. 2. Cap. 31. 
which giveth the Bill of Exception, extends only to 
civil Caufes, and not to criminal ; the Words of the 
Stat, are. Cum aUquis implacitatur coram aliquibus 

Jujliciariis 
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yuftidarih^ (ic. And the Intention never was to give 1 fCeb. 304. 
fuch Perjbns liberty to put in Bills of Exception, for ' ^^' ^<- 
then tbere would be no Tryals of that Nature ever * ^^' ^^' 
difpatdied in any time, neither here nor in the Cir- 
cuits, if every fdvolous Exception which a Prifoner 
would make, Jhould be drawn up in a Bill of Excep- 
tion ; besides, the Court is ^always fo far of Council 
with the Prijbner as to Jee that he hathright, and if 
they find any thing doubtful, they of thendelves will 
take time to advife : But the Words of the Stat. 
are plain, as the Court agreed, as to thispoint* 
[16] 6. Altho*. the Treajbn of compa]|ing the King's Treafon found 
Death ^vas laid in the IndiSment to be the 30^ ^^^'^^ 
of A&jr, II Car. 2. yet upon the Evidence it ap- before the ti^ 
peaied, that Sir Hen. f^ane^ the very Day the late m theindia- 
Xing was murdered^ did jit in Council for the or- "^* . . 
dering of the Forces of the Nation again/l the King 614. ^ '^' 
that now is, and (b continued on all along until a 
little before the King*s coming in. It was refolved 
that the Day laid in the IndiAment is not material, 
and the Jury, are not bound to find him guilty that 
Day, but may find the Treajbn to be as it was 
in truth either l)efore or after the time laid in the In- 
diOment; as it is refolved in Syn^s Cafe^ Co. PL 
Coron? 230. And accordingly in this Ca/e the Jury 
found Sir Hen. Vant ffuBty of the Treafon in the 
Indifiment the %Otb of January^, i Car. 2. which 
was from the very Day the late King was murdered, 
and fo all his forfeitures relate to that time to avoid 
all conveyances and fettlements made by him^ 

7. Memorandum^ That in this Cafe of Sir Hen. More than z^ 

Vane^ 

' Confirmed bv all the Judj?e8 to be Law. Lord Balme- 
rino^s Cafe. Foft. 9. 9 St. Tr. 588. 3 Inft. 130. i Hale 
36Y. % Hale i79« 291. 
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may be returned 
for tryalof 
criminal Canfei. 
% St. Tr. 435. 



For before that 
Stat, of W. %, 
Cap. 38 more 
than 14 might 
be returned in 
civil Caufet 
which it outed 
bj that Sut 
fave in great 
Affise, and that 
Stat, doet not 
extend to 
criminal Caufet 
or IndiAmenti 
for the King, 
s Inft. 447. 



Tttfi Cafe. 
% St. Tr. 478. 
I Hawk. 9 et 

fit' 



Confnlting ii 
an Overt Ad. 
I Hawk. 13. 
Foft. 195. 

Concealment 



Vane^ he being to be tryed at the Kbg's Bench Bar, 
before he came to his Tryal, it was conjidered by 
myfeif, and others then of the King's Council, that 
it was pojjible that he might challenge peremptorily, 
and fo defeat his Tryal at that Day, at which it was 
appointed, if there jhould be only 24 Jurors returned. 

And thereupon, Jearch was made in the Crown 
Office, and it did appear, that In Tryals on the Crown 
jide for Criminals, the Sheriff might be commanded 
to return any number the Court pleafed ; and ac- 
cordingly, at his Tryal the Sheriff returned about 60 
of the Jury ; and at Common Law in Civil Caujcs, 
it feems the Sheriff might have returned above 24 if 
he pleafed ; And therefore by the StaU W. 2. Cap. 38. 
It is recited, that whereas the SherifiFs were ujcd 
to fummon an unreafonable multitude of Jurors to 
the grievance of the People ; it is ordained that from 
thenceforth, in one AJJixe, no morejhall be Jum- 
moned than 24, which Stat, extends not to Jurors, 
returned for tiyal of criminal Perjbns ; the like may 
be done upon a CommiJJion of Oyer and Termifien 

Memorandumy That at the Sejpons at Newgate, 
1 1. Dec. 14 Car. 2. Tho. Tmg. Geo. Philips^ Francis 
Stubhsy and feveral others, were indified for High- 
Treajbn, for compajjing the King's Death, and the 
Overt Afis laid in the Indifiment, were ajjembling 
themjelves together, and confulting and agreeing to 
dejlroy the King. Ac ad eafdem proditiones perim- 
plendaSf the confulting to feize IVhitebally where the 
King was Rejidcnt 

1. And in this cafe, It was rejblved by all the 
Judges, that the meeting together of Per/bns, and 
con^lting to dejlroy the King, was of itjelf an Overt 
A9 to prove the compajjing the King's Death. 

2. It was refolved that where a Perfon knowing 

of 
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of the Dejign does meet with them, and hear them where it ii 
difcoarje of their traiteroos Dejigns, and Jay or afi High-Treafon, 
noAing ; This is High-Treafon in that Pai^, for it JSuprifi^ 
is more than a bare Conceahnent, which is ACffrtfion^ Poft 20. 
becan/e it jheweth his liking, and approving of dieir < ^'^^ ^' 
Dejign ; but if a Perjbn not knowing of their Defign 
before, come into dieir Company, and hear dieir 
Di/coarjes, and fay nothing, and never meet with 
them again at their Conjiiltations, that Conceahnent 
is only Mifprijion of High-Treafon. But if he 
after meet with them again, and hear their Conjiil- 
tations, and then conceal it, this is High-Treajbn. 
For it Jheweth a liking, and an approving of their 
Dejign ; and Jo was Sir Bverard Dighfs Caje, who i st. Tr. S34. 
in tl^ Powder Treajbn met with the Traitors, and 
heard their Dejign, but upon the Evidence it was 
not proved that he jaid any Thins, or afied any 
Thing, and he had Judgment of High*TreaJbn. 

3* It was rejblved that fome of thoJePerfons who Perfm'mtbt 
are equally culpable with the rejl, maybe made ujeof Jnu Treafim^ 
as Witnejfes againjl their Fellows, and they are law- fjJ^J^"^' 
ful Accnfers, or lawful Witnejfes within the Stat. 1 ^^ * 3* 
Ed. 6. 12. 5 tf 6 Ed. 6. Cap. 11. £tf i Mar. i. and ButjuNattn 
accordingly, at the Tryal of thefe men, Jbme of their lUmk. m that 
Partners in the Treajbn were made uje of againjl the ^^C^ 
re^;forlawful WitnejgeswithinthofeStatutesareJnch ^"- ^' ^"3®5- 
as the Law alloweth ; and the Law alloweth every 
one to be a Witnejs who is not convified, or made 
[18] infamous for fome Crime. And if it were not fo, all 
Treafons would be fafe, and it would be impojjiible 
for one who confpires with never Jo many others 
to make a difcovery to any purpoje. 

But the £. C Baron Hales faid, that if one of 
theje culpable Perfons be promifed his Pardon, on 
Condition to give Evidence agabjl the rejl, that 

difableth 
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dijkbleth him to be a Wftnefs againjl the othen, 
becaoje he is bribed by javing his Life to be a Wit- 

o ^^oM ""^ °^^^ ^ ^^^ ^^ ^^^ ^ difFerence where the Promife 

ft H^wk.' 607. o^ Pardon is to him for dijclofmg the Treajbn, and 

where it is for giving of Evidence^. But jbme of the 

other Judges did not think the promije of Pardon, if 

he gave Evidence, did difable him» but they ail ad- 

vifed that no fuch promije Jhouid be made, or any 

threatnings ufed to them in cafe they did not give 

full Evidence. 

There needs 1 4* Aitho' the Lord Chief Jii^icc BridgimaHj and 

Witoeflct for jbme others of the Judges were of Opinion that 

Iir&.*' *^^ Woti% of two WitneJTes in caje of Htah- 

Sut. I & s P. Treajbn, were repealed by the Stat, i £^ 2 Pb* 

tc M. Cap. 10. ^ JI4^ Cap. 10. which enafis that ail Tryals for Trea- 

^tW^B^kJ* jbft be accowHng to the Courfe of the Common Law : 

fo. 49, more of And at Common Law, one Witnejs \m juiBcient to a 

thii Point. Jury, tho* Co. PL Cor. is againjl this Opinion, yet 

to findThrint* *«y ^^ ^^^ **^ **" **^ ^*^ ** ^^ WitneJTes 
diament, and ht in force, yet the fame two Witnejfes who are to 
at Tryal. the Indifiment, may be alfo the Witnejfes at the 

3 Inft. as & 26. Tryal : And the Law doth not require two to the 
finding the Indi6lment, and two others at the TryaL 
Oonfeffionupon 5* They all agreed that if a Conjpirator be ex- 
Examination amined before . a Privy Conncellor or a Jujtice of 
Witt^fflJ^ Peace, and upon his Examination without Torture 
Evldoce of confefs the Treafon ; If after at his Tryal he deny 
ic(eif. ^^ ity and two Witnejfes to prove that ConfejQIion, are 

good 

* The Jodges who diflented were Lord Hale and Mr. J. 
Brown ; and Lord Hale is of tlie iame Opinion in a H. P. C. 
aSo : But the Opinion of the Majority of the Judges has been 
ruled to be Law, in Layer's Cafe, 6 St. Tr. 159, as well as 
in the prefent Cafe ^ yet for the Reafons in z H. P. C. 304, 
it is a great Obje6lion to the Credibility if not to the Com- 
petence of the Witneifl. 



Na. ore 7 W. 
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gocxl Evidence againfl him that made that Confeijion, 3 : ait. 
at his Examinatiop aforejaid ; and in that cafe there ^^on^effion in 
needs no Witncflei to prove him guilty of the Trca- sic quarVfi 
Jon; for that Confejjiion puts it out of the Statute confemonutky 
which requires, two Witnejfes to prove the Treafon, f«fficicm wi? 
onlefs the Party Jhall without Torture confefs the Triai/i7L. 
jame ; and the ConfejQion there fpoken of, is not 6 st Tr. 176. 
meant ^ ConfeJjSon before the Judges at his Tryal, * ^awk, 353, 
but a ConfeJJion upon his Examination ; But juch I V. P. C 186. 
Confeilion fo proved is only Evidence againjl the Foft..i4o. 
Party him/elf who made the Confejjion^ but cannot 
be made ufe of as Evidence againjl any others whom 
on his Examination he confejQfed to be in the Treafon, 

6. They all agreed that fuch a ConfeOion upon Confeffion be- 
f 19] Examination before a Privy Councellor, tho' he be JT* * ^r^^. 
not a Jttjtice of Peace, is a Confejjion within the Confeffion 
meaning of the Statute ; and the rather as the Lord withm the 
Bridgiman faid, becaufe Jujlices of the Peace were ^^^^ 
not enabled to take Examination before the Stat i 
f^zP.li M. Cap. 13. 

Ademorandum^ That a Week before Chrijhnas^ 15 The North 
Car. 2. my Brother Tumtr^ myfdft and my Brother "^«> '5- C"- 
Archer^ were appointed by the King to go to Tork^ 
for the Tryal of feveral Perfons there taken for con- 
fpiring to levy War againjl the King, and jbipe of 
diem did afiually meet in Farmeleigb-wood near unto 
Liids^ with Horjes, Arms, and Foot Soldiers. And 
thereupon there was a meeting by the two Chief 
Jujlices, my Lord Hyde^ and my Lord Bridgeman ; 
and we three with Sir Jef. Palmer the King's At* 
tomey, and Sir Htneage Finch the King's Solicitor, 
did diereupon debate jeveral Things which were 
agreed by us all, vi%* 

i« That if feveral Perfons do agree to levy War, Serenl Pofom 
and fome of tfiem do afiually appear in Arms, and *sne to nife 
■ . others ''"•"«"^' 
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appear aaaaUy Others do iiot» this is an afiual levying of War in 
"^H?'c ^ ^^ them, as well thofe who were not in Arms, as 

3 Inft, 9,10!^' thofe who were, if they be proved to be of the Plot 

with them who did afiually appear in Arms ; for 

there are no AcceJJaries in Treafon, and therefore all 

that are in the Confpiracy are equally guilty. 

I Hawk. IS. In the next place, we being informed that tho' 

there was a Confpiracy to raife War in the North 

Riding of Tark/hire^ as well as the Weft Riding 

where fome did afiually appear in Arms, yet it 

could not be proved that thoje in the North Ridings 

did agree to the rijing that was in the Weft Ridings 

or that they knew anything of it, and Jo would not 

be witfiin the iirjl Refolution. 

New sutute And thereupon the new Statute made the 13 Car, 

th^ lOnV^ 2. for the fafety of the King's Perfon, which maketh 

Poibii."'' the Confpiracy compajjing and intending to raife 

War to be High-Treafon, in cafe they exprefs or 

declare fuch Imaginations, Intentions, &r. by Print- [20] 

ing. Writing, Preaching, or malicious, and advijed 

fpeaking ; and upon that Afi it was agreed, 

TMs AB ex' 2. That if One be indified for imagining or in- 

^^jTfCar *^"^**g to ^^^ War, there mujl be fome Overt AS 

Foft. xzo. ' ^ ^^^ ^° ^^ Indifiment to prove fuch Imagination, as 

ji/milar AS there is at this Day in Indifiments for compaJO^ng 

Udf0fidm^% and imagining the King*s Death ; and it was con- 

^MbT ceived that no Overt Afi could be laid to make it 

Dtatb, Treajjbn within that Sutute, but one of thoje which 

I Hawk. 8, 9, ^j.^ named in that Statute, viz. Printing, Writing, 

Folt t2o. Preaching, or Malitious, and advifed fpeaking, and 

we were informed that no Printing, Writing, or 

Preaching could be proved, and it would be Im* 

ppOible to lay fuch Words as could be faflened on 

them, and to prove that they fpoke them ; but in 

general we were informed, that their confulting and 

meeting 
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meeting U^ether, and agreeing to ralfe War woold 
be proved ; and thereupon it was rejblved that the 
bejl and fafejl way to proceed again^ them, was to 
indifi them for compajl^ng and imagining the Death 
of the King, and to lay the meeting, confulting, and 
agreeing to levy War, as one Overt Afi, and the 
aaoal levying War as another Overt Afi, and jb 
proceed upon the Stat. 25 Ed. 3. 

3. For it was rejblved, and agreed by all now as Coofaidng to 
it was before in Tonfs Cafe, and Sir H. ranis Cajc, ^ War u an 
that the meeting and con/biting to levy War is an ^^^m-*"* 
Overt ASL to prove the compaJQing the King's paffingthe 
Death within the Stat, ofi^ Ed. 3, Altho* the con- '"«8'« D«th. 
/ulting to levy War is not afiual levying within the \ |^ 4*^; ^^|; 
Statute, and jb cannot be indified thereupon, for 
that Treajbn of levying War. Yet if they be in^ 
dified for the Treafon of compajjing and imagining 
the King's Death, that confulting to levy War Is an 



Overt A5 to prove that Trea 



on, altho' Co. PI. Cor. 



14. delivers an Opinion againjl this, 
[21] 4- It was refolved, that if Perfons do afiually AauaiWaran 
levy War, fo that they may be indiSed for the ^^f^^^ 
Treafon of levying of War, within the Stat. 25 Ed. ^J^ the^**°* 
3. yet they may be indified for compaJ[png the King*i Death. 
King's Death, and their afiual levying of War may ^ 3oS. 
be laid as an Overt A5 to prove the compaJQing the , h!p. C 127 
Kinfi;»s Death : And tho^ Co. PL Cor. 14. be of (iS)' 
another Opinion, yet that is no Law : For he ex- 
prejjly contradiAs himfelf» for he reports the Caje of 
the Lord Cohbam^ 1 Jacobi i. 

And the Cafe of the Earl of EJfix^ 43 Eli%. i St Tr. 197. 
where it was refolved by all the Judges, That the 
gathering of Men together to compel the King to 
yield to certain Demands, or to remove ill Coun- 
cellors, was an Overt Afi to prove the compajjing of 

£ the 



26 



High'Treafon. 



Erron in &. P/. 
Mr' Juri((lidion 
of Courts, of 
Treaibn, and of 
Parliamentt. 



Mifprifion of 
Treafon ; what, 
and what not. 
Ante 17. 
I Hawk. 60. 
4 Black. Com. 
ifta 



What reouifite 
to make Mif- 
prifion of 
Treafon. 

I Hawk. 61. 



Mifprifion 
what it a dif* 
coTery, and 



the King's Deaths for which they were indified, /b 
Co. PL Cor. 12. accords, and in the jame Book, Fo, 
14, &c, agreeth. That if a Subjefi confpire with a 
Foreign Prince beyond Seas to invade the Realm, 
and prepare for the fame by jbme Overt Afi, this is 
a Juffident Overt Afi to prove him guilty of Trea- 
jbn in compa0ing the King's Death. And it was 
objerved that in theje Pojlhumoos Works of Sir B. 
Coiff of the Pleas of the Crown, and Jurijdifiion of 
Courts, many great Errors were publijhcd, and la 
particular in his dijcourje of Treajbn, and in the 
Treatije of Parliaments. 

5* It was agreed that the bare knowledge of 
Treajbn, and the concealment of it was not High- 
Treajbn, but Mijprijion of Treajbn. But in Caje 
any thing be proved upon Evidence, that the Party 
liked or approved of it, then it is High-Treajbn ; 
or if the Party knew of the Dejign, and after Juch 
Knowledge, met with the Conjpirators at their Con- 
Jultation ; or if he went knowingly to their Conjnl- 
tations Jeveral Times, this is Evidence of his 
Approbation of the Dejign, and is High-TreaJbn. 

6. It was agreed that to make a Mijprijion of 
Treajbn, there mujl be a Knowledge of the Dejiffn, 
and of the Perjbns, or Jbme of them ; for a Man 
cannot be Jaid to conceal what he doth not know ; 

and therefore, if one tell L S. in general, that there [22] 
will be a rijing without acquainting him with the 
Perjbns who are to rije, or with the Nature of the 
Plot, If /. S. conceal this, this Is no Mijprijion of 
Treajbn, becauje he hath no Knowledge of the 
Treajbn. 

7. It was agreed that if one knew of a Treajbn 
and knew Jbme of the Confpirators, and then tel 
other Men in general Terms that there will be a 

^ying. 
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rijing, CsTc tdthout a dijcovery of the Plot, or the what not 
Traitofi, Juch a Dijcoorje will not acquit him from ' "*''^ ^»- 
Mifpri/ion of Treafon by concealment of it, becauje 
notwithjlanding thoje general Dijcoorfes, both the 
Treajbn and the Traitors are concealed by him. 

8. And in caje fuch a Perjon who knoweth of a what iinU be 
Treajbn, and the Traitors, and dijcovers all he » <>iicofery of 
knoweth to another Perjbn who is nOt a Privy Coon- '^"*^®"- 
Cellor, or a Jujlice of Peace, or hath Authority to 
take Examinations concerning it, it was doubted 
whether fuch a dijcovery would acquit him from 
ccmcealing of Trea^n which is Mijprijion. 

At the SeJJions in the Old Baily, 20 Feb. 15 Car. Ti^a'f Ode. 
2. John Tfvyn was indi5ed on the Stat. 25 £d. 3. * |^ ^- 5*8. 
of High-Treajbn, for compajjing and imagining the i lUwiL^ir 
King's Death, and the Overt AS laid in die India- 18. . 
ment was, the Printing of a Seditious, Poijbnous fojjj^^pjgf 
and Scandalous Book, entituled, J Tnati/e of the doni, an Omt 
Execution o/yuftice^ wherein is clearly proved that Aa to make 
the Execution of Judgment and Jujice is as well the ^^."1 wf I 
Peoples as the Magi^ates Duty^ and if the Magif- ^ng the~°*' 
trafes pervert fiidgmtnt^ the People are hound by the King's Death. 
Law of God to execute Judgment without them, and 
upon them. And bejides that Title of the Book, 
Jeveral Pajfages in the Book were Jet forth in the 
Indifiment, which in Jubjlance were, flrjl. That the 
fupreme Magijlrate is accountable to the People. 
2. The People are incited Xxy take the Management 
of the Government into their own Hands. 3. The 
People are encouraged to take up Arms againjl the 
King and his Family. 4. They are Jlirred up to 
revolt, as an Afiion honourable and confcientious, 
[23] and Encouragements given to any Town, City or 
County in the three Kingdoms to begin the Work. 
5. The People are exhorted, not only to cajl off 

their 
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their Allegiance, bat to pot die Kifla to Death. 
And upon the Evidence it was proTed, that Twyn 
beinff a Printer, by himjelf and Servants printed this 
Book ; That he correfied Jbme of the Sheets, and 
that he jcattered many of diem to be fold ; and he 
was found ffuilty, and had Judgment for High- 
Treajbn, and was accordingly executed. 

At tUs Tryal were prefent of die Judges the 
Chief JuJUce Hydi^ and mvjelf, and alfo my brother 
WykU Recorder of LondoHf and rejolved by all 
dearly. That Printing and Publijhing fuch wicked 
Pojitions, was an Overt AS, declaring die Treafon 
of compaJ[}ing and imagining the King's Death, wUch 
was aljb agreed by the Reji of the Juc^es upon our 
Dijcourje with them. At the fame Sejpons Simon 
Dover^ Tho, Brewftttj and Nathan Brookes^ Printers 
and Bookjellers, were indi£ted at the Common Law, 
as for a great Mijdemeanour for prindng and pub- 
lijhing one Book, called, Thi Speeches and Prayers of 
Harrifm^ Cook^ Hugh Peters^ and others condemned 
for the Murder of the late King, in which were 
many defperate Pajfages, jujUfyina; their Villainy ; 
and anodier Book cafied. The Phoenix^ or Soiemn 
League and Covenant ; In which aljb were Pajfages 
of dangerous Confequence. And they being found 
guilty, it was refolved. That tho' Printii^ be a 
Trade, and felling of Books aljb, yet they muji ufe 
their Trade according to Law, and not abuje it, by 
printing or Jelling of Books fcandalous to die Go- 
vernment, or tending to Sedition. So in caje of a 
Councellor at Law, ne may plead his Clyent's Cauje 
againjl the King ; but if, under Colour of that, he 
tfldses upon him to vent Sedidon, he is to be pu- 
nijhed. 

Memorandum. Cookie Caje, a Lawyer in Grafs^ 

Inn. 
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hn^ who managed that villainous Ciiarge againjl 
the late King at his Tryal^ would have excujed him- 
Jelf, becaufe he afied only as Counfel ; but that 
would not Jerve his turn ; he was executed with the 
Re]l. And in this principal Caje the Perjons were 
[24] told, that the King had dealt Mercifully with them, 
that he did not proceed again/l them capitally, and 
they were all fined, t/ix. anwjier ICXD Maries, and Jnagment 
DoDir and Bro^kts 40 Marks apiece, and every of ^^^-^ 
them to Jlaod in the Pilbry^ one Day at the Ex- 
change^ from Eleven to One, and another Day in 
Smithfield^ for the fame Time, with Papers on their 
Hats, declaring their Ofience for printing and pub- 
lijhing fcandalous, treajbnable, and fafiious Books 
againjt the King and Government, and to lie in 
Goal without Bdl till the next Goal Delivery, and 
then to make an open ConfeJJion and Ackno^edg- 
ment of their Oifences in juch Words as jhould then 
be Direfied; and afterwards to remain in Prijbn 
during the King's Pleafure, and not to be difdiarged 
before every one of them put in good Sureties by 
Recognizance, themjelves in 400/. apiece, and two 
Sureties for each of them in 20o/. apiece, not to 
Print or Pnblijh any Books but Juch as jhall be 
allowed by Authority. 

Newgate SeJftonSy 14 OHoher^ 14 Car. 2. 

Mary Raven^ alias Afton^ was indified for Jlealing jt^M,*, cafe. 

two Blankets, three pair of Sheets, three Pillow- i Hawk. 14s, 

biers, and other Goods of William Cannon. And {^/^|;^t|j 

upon the Evidence it appeared, that jhe had hired Lod^^ogi and 

Losings and Furniture with them for three Months, Funiituic, and 

and during that Time, conveyed away the Goods '"'^^^^'^ 

which jhe had hired with her Lodgings, and jhe F^ony. ** ^ 

herfelf 
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hcr/clf ran away at the /ame Time.^ And it was 
agreed by my Lord Bridgemany myjelf, and my 
Brother ffyidtf Recorder of London^ then prejent, 
that this was no Felony, becaoje jhe had a jpedal 
Property in them by her Contra^, and Jo there coald 
be no Tre/pafs ; and there can be no Felony where 
there is no Trejpajs, as it was rejblved in the Caje 
of HobttiSf who Jet fire on his own Hoaje in London^ 
which was quenched before it went further. Fide 
the End of this Book, Kelyng contra 8i. 82. 

At the fame SeJJions one was indified for Murder, 
and upon his Tryal was found guilty of Man- 
Jlanghter, and then offered to plead the King's Par- 
don, which upon jight of \tpardmC filmiam bf fibni" 
cam iuter/ucon^ of £e Man jlain, Mn ohftanf the StaU 
of \oE.%. Stat. I.e. 2.Csr 13 ^.2. Stat.2.Cap. i.which 
was agreed by us all to be a Pardon of Murder, not- 
withjlanding the Proceedings in Rickabi^s CaJe by 
RoUs during the late Troubles, and then the Quejlion 
was, if now the Party had not lojl the Benefit of 
his Pardon ; for he that pleads a Pardon confejQjeth 
the Fafi, and relyeth upon the King's Mercy : And 
therefore, if after Ms Pardon, he plead not guilty, 
he wavedi his Pardon, which is clear Law.' But 
here the Quejlion was, becaufe this Pardon here by 
the exprejs Words pardons Man-Jlaughter only, and 
then by reafon of the mm cbftant it extends to par- 
don Murder, whether tho* he waved it as to Mur- 
der, he might not make ufe of it as to Man-Jlaughter. 

And 

. < Altered by Stat 3. W. & M. Cap. 9. s. 5. Vide PoAea 
8z. Denied to be Law, and found Felonv. 

* But fee the King and Haines, Wik. a 14, where the 
Benefit of aii PJBt of Grace was allowed after the genend Ifllie 
pleaded. 
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And at to that, there being jbme difference in 
Opinion, the Party was bailed, and had a Certificate 
from OS of the Nature of the Caje, and thereupon 
obtained a new Pardon. But it was agreed by us 
all, if the Pardon had not extended to pardon MiuT- 
der, he could not pojjSbly make u]e of it. And 
therefore, upon this Tryal, he was only found guilty 
of Man-Jlaughter, he might plead that Pardon, 
and it jhould have been aUowed : And after, when Gbves due to 
he came to plead his new Pardon,, and that was J^<>s^on 
allowed, he paid Gloves to the Judges, which is a pani^*^ 
due Fee for that, Fidi 4 iS. 4. 10 B. Pultm di 2 Hawk. 55a. 
pace 88a.^ 

Memorandum^ In the a&refaid Caje it was moved. Scat. 3 H. 7, 
that the Court jhould not abjblutely difcharg^ the ^P* <• ^^: 3» 
Perjbn, but ought to commit him or bayl him, until o/baiUng o^ 
the Year and a Day after the Pafi committed, by tendi only to 
the Statute of 3 H. 7. C. i,. J. 3, . But upon jight ^'J^^'^"*^ 
of that Statute it appeared that that Statute extends 2if ||^er, and to 
only where Perjbns are indified for Murder, and are fuch wt are 
acquitted, there they an to be committed or bailed {j^|^J|]|^'^^ 
till the Year and a Day pajl, that if any one will ^^ 

bring an Appeal, he may be forth-coming: But 
extends not to Perjbns who being indified for Mnr* 
der are found guilty of Man-Jlaughter, or fe defm" 
dendoy or by mijchance. 

At the fame SeJJions, one John Rohirts was indified One acquitted 
as a Principal in a Burglary, and upon the Evidence J.^ J* ^^J ^ 
it appeared, that he was only accejfary after the ^fter be ar- 
[26] Fafi, by receiving thofe who did it, and.the Goods, nigned at Ac- 
«>d d^reapon It was doabted, that if the Jj^ ^^^^ 
Jhould acquit him, as they mujt upon this. Indict* hcnuybear- 
ment, whether he might afterwards be indified as nigned again 

AcctJTary, ±^^ 
' la fbme editions page 90. 
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Acceflaiybefbic Acce||afy. And therefore to avoid all doabt, the 

wafter. Diver- CouTt dijcharged the Jury of him, and ordered 

qwcd oo hT- another Indi&nent to be again/l him as AccejQfary. 

diament u But afterwards, opon Con/ideradon of the Books, we 

Pnnci^ did agree, that the Law was. If one was indified as 

8. p!^c. i^' Principal and acquitted, he cannot after be indified 

105. as Accejfary before the Fafi : But notwithjlanding 

^"nik^e*^ Jbch Acquittal, he may be indided as acceJQfary after 

Fofter 361. ^€ Fafit, and the Reajbn is, becanje he that com- 

Poft.30,47,51. mands or advijes a Robbery, Buif[lary, or Murder 

s^^ht'Sfnf ^ ^ committed is quodam modo guilty of the Fafl ; 

StamelAtfyHs. And therefore if he be found not guilty of the Fafit 

% St. Tr. 791. being indified as Principal, he cannot afterwards be 

tried as Accejfary before die Fafl, becaufe by the 

former Verdifi, he is found not to be guilty of the 

Fafi, which extends to all guilt before the principal 

Fafi committed. But an AcceJJary after is not 

Suilty in any fort of committing die Fafi, for it was 
one before he knew any thing of it ; therefore if he 
be tried as Principal, and found not guilty, he may 
be after indified as AccejQfaiy after ; for that is an 
Oifence fubjequent to the committing of the Fafi, 
and is for receiving the Felons, or after the Fafi 
done, idiich is an Oifence of another Nature : So are 
the Books, 27 Af* P^* 10. 8. H. 5, 6, 7. And fo 
have the Prejidents upon Examination always been 
at NiWgaU Sejjions. 
jtfw*«Ca(e. At the jame Se0ions, Edward Rew was indified 

1^^ ^ for killing Nathaniel Rew his Brother, and upon the 
0DfelSe°Pedfon Evidence, it was refolved, that if one gives Wounds 
who save the to another, who neglefis the Cure of them, or is 
^Hk^ dijbrderly, and doth not keep that Rule which a 

I HjOc 428!* Perjbn wounded jhould do ; yet if he die it is Mur- 
der or Man-Jlaughter, according as the Cafe is in 
the Perfon who gave the Wounds, becaufe if the 

Wounds 
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Wounds had not been, the Man had not died ; and 
therefore neglefi or dijbrder in the Perjbn who 
received the Wounds, /ball not ezcuje the Per/on 
who gave them. 
[27] At the fame Seflions, Thomas Middletm^ Tooth* MtddUtoH'tC^ik. 
drawer on Ludgatg^bill^ was indified for marrying TwoWi^wtiki 
two Wives, and upon his Tryal, he produced a Sen- ,!^^^^ 
tence of Divorce from his fir/l Wife under Seal not within Stat. 
Caufa jtduiteriiy of her Part, and agreed that he ">f«*. Sed 
was not within that Statute, for Rook^s Cajc was ^^^^qJI 
jlronger, which jee,^ i Cro, 461. where the Divorce u St. Tr. 198] 
was caufa fevitia^ and that adjudged to excuje from ' "*Jf^ ^^^• 
the Statute. ' "' ^' ^' ^^^ 

^.^\ ?^ fame SeJTions, one Henry Burgefs w^ in- ^ j,^ ^afe. 
dieted for breaking up a Chamber tn Somerfet^baufe^ Chamber in 
and the Indifiment layd it to be dom^ ManconaF of Sommerfet-boufe^ 
the Perfon who lodged in it. And it was agreed, that Jon-Ho^c of 
the Indifiment was not good, becaufe all Somerfet' him who 
boufe is one intire Houfe of the ^een-mother^ and aWdeth in it 5 
aU who Lodge in it are her Servants ; and therefore chamt!"r m * 
it ought to be dom* Manconat oli the ^een-mother. inm of Court 
So for White-hally which is the King's Houfe ; and * H**''^- »33, 
it differs from the Cafe of an Inns of Court, where s« Voft. 19. 
every Gentleman hath a feveral interejl, and there- i h. p. c. 512, 
fore there every feveral Chamber is domus ManconaP SS7* 
of the Perfon who hath the Interejl "^^e^^ 

Alio 495. 1 Hale 357. Sum. 237, 8. Lee v. Gemjltl Ctnoper i. 2 Salk. 532. 

At the jame Sejions, one yobn Legg^ being in- Leg£i Cafe, 

difled for the Murder of Mr. Robert Wife. It was JJ^'^^^oui^^ 

upon the Evidence agreed, that if one Man kill ^uf^^ ^^ fu^i. 

another, and no fudden Quarrel appeareth, this is dain Quarrel 

Murder, as Co. 9. Rif. fol. 67. *. Makellfs Cafe. ^^^^^ 

And prove. 

' Cro. Car. 461. 
F 
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I Hawk. 93. And it lyeth upon the Party indificd to prove the 

Foft. «s5. juddain QuarrcL 

Quarrel in And in this Cafe it was aljb agreed^ that if two ' 
^ AftmJ^n**' Men fall out in the Morning, and meet and Fight 
Murder. * in the Aftemoon, and one of them is Jlain, this is 
3 Inft. 51. Murder, for there was time to allay the Heat, and 
fJ& I^ ^*' ***' aftcr-meeting is of Malice. 
'mrJtC^c ^^ *^ i^°** Sejpons, George Thorley^ being in- 
One ihndMute, dified for Robbery, refufed to plead, and his two 
Thumbs tycd Thumbs were tyeid together with Whipcord, that 

ww^ ordL^** ** ^^^ ^^ **^^ ^^^^ compel him to plead, and 
2H. P. C319. he was jent away fo tyed, and a Minijler per- 
1 Hawk. 464. Jwaded to go to him to perjwade him ; And an 

Hour after he was brought again and pleaded. [28] 
And this was Jaid to be the conjlant Prafiice at 
Newgate ^ 
Stand mute ot MemGrandum^ If one be indifled for /uch a Felony 
challenge f^j. ^\{^^ Clerffv is allowable, if he were found 

ocrcmDtoMlv r>«/ ' 

clergy allow- g^^^^Y ^Y vcrdidt in Juch cafe if the party Jland mute 

.-\bic in cafes. Of fcfuje to plead or challenge peremptorily above 

the number allowed by Law, yett Clergy ought to be 

allowed him, but if the crime be Jiich that Clergy is 

not allowable if they had been found guilty by 

verdift in juch cafe, they Jland mute, ^t\, no Clergy 

is allowable. All this appears by the Statute 25 

H, 8. C. 3. 

Where an In- Memorandum^ Where a felony is at Common 

diament ihaii L^^ ^nd Clergy is taken away by a Statute, there 

y^mam^&atuti ^^ IndiSment is not to conclude contra for?nam 

and where not. Statuti but generally contra pacem Domini Regis 

coronam et dignitatem ejus^ but the Jpeciall matter is 

to be laid in the Indiflment and by the Judges took 

notice that the party ought not to be allowed Clergy 

as 

* This Pra^licc is rendered unneceflary by 12 Geo, 3. C. »o. 
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as upon the Statute x^. //. 8. C 1. for robbing' an j 
ht?ufe in the day time when lh« owner* hl» wife, 
child ren, or jcrvants are therein and jet in fear, and 
Statute 39 £//z. C. 15. for robbing any houje in the 
day time nobody being in the houje and taking any 
^ipods of the value of 5;. or upwards, ^o in Stat. 1 . 
jac. C, 8. /o killing a man not having a weapon 
drawne, or having hrjl jlruck, t^c.y in all theje and 
the like the circumjlances which take away Clergy 
are to be exprejQed and then conclude cantrapflcem^ 
&C.9 without faying contra for mam Statuti^ for the 
oifence is felony at Common Law, but If a Statute 
make a felony which was not at Common Law, 
there the Indifiment mujl conclude contra formam 
Statuti^ &c. 

Memorandum^ By Stat^ 5 Ed. 6. C 9. if a man Robbing « 
be indified for robbing a houje in the day time Jbme J^"^*: "* ^*'* 
perfon being then therein. Clergy is taken away p^rionTfing m 
though that perjbn is not putt in fear or dread, and it though not 
the Indiflmentmay be jb drawn and the party jhall |""J"/"p^^ 
not by that Statute have his Clergy for that Statute ^ cirry takm 
doth not require thofe circumjlances of fear or dread away. 
as the Stat. 23 H. 8. C. I. doth, but if a man ^- ^'- ^^'^ 
i)reak houje in the day time in pne County and ^ 
carry the goods into another County and be inJi^fcd i^"^^'<'«7, Sur- 
there according to the Stat. 5 Ed. 6. there he jhall fngToulc [" 
have his Clergy which he jhould not have if he were one County hcu 
indided according to the Stat. 25 H. 8. 6'. 3. and f^j*^*h"e'utca 
the reajbn is becaujc the Stat. 25 H. 8. C. 3. which inanothl- '^^ 
provide th that where perfons after robberys and County. 
burglarys committed carry the goods jlolen into where Cicp^y 
another County and are there indified, that in all ^*'''" *^*y '^'•^ 

r \ r 'C 'Z • 'J » -.• where not. 

juch cajes if it appear m evidence or examination 
that if they had been indicted in the County where 
the burglarys or robberys were committed they jhould 

have 
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have lojl benefitt of Clergy, there they Jhall al/o not 
have bcnefitt of Clergy in the County where they arc 
taken, and have carried the goods, and the Stat, 25 
H. 8. extends only to juch cafes where Clergy is 
taken away by Stat, of 2^ H. S ; but if Clergy be 
taken away by any jubjequent Statute then the Stat, 
25 //, 8. doth not extend to it, fo that if one break 
a houje and thereby putt in fear or dread and this 
appear on the evidence or by examination of the 
Judge the felon hath lojl his Clergy as well as if he 
had been tryed in the County where the hou/e was 
broken, and in that cafe if he were indiSed in the 
other County to which he carryed the goods accord- 
ing to the Stat, of ^ E. 6, Cap. 9. [fome one] 
being in the houfe (and [county and houfe and] the 
circumjlances of being putt in fear and dread [being 
confideredj) Clergy is to be allowed him, although in 
this cafe he Jhould not have had Clergy if he had 
been tryed on this Indidment in the fame County 
where he break the houfe, Co. PI. Cor. 1 1 . 

Memorandum^ By the Stat, of 23 H. S. C, i, 
which taketh away Clergy for feverall offences per- 
fons in holy orders are excepted, but by the Stat, 28 
H. 8. C I. and Stat. 32 /f. 8. C. 3, they arc in 
the fame degree as to Clergy and burning in the hand 
as other men. 

Memorandum y Whereas by a Claufe in the Stat, i 
Ed. 6. C, 12. SeSi, 10, there is a Claufe that in all cafes 
of felony (but fuch as there are mentioned and from 
which Clergy is taken away) the bcnefitt of Clergy 
jhall be allowed, and thereby divers felons which by 
the Stat. 25 H. 8. C. 3. were oujled of Clergy are 
rejlored to Clergy again but the claufe of the Stat. 
I. Ed, 6. is repealed by Stat. 5 Ed. 6. C. lo. and 
Stat. 25 //. 8. thereby revived. By the Stat. 5 

H. 4. 
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//. 4. C 10. Jujliccs of Peace arc only to committ 

to the Common Gaole, faving to [Lords and others] 

their Franchijcs who have Gaoles, and therefore they u Co. Rep. 30, 

ofiend when they committ to Compters in London 3i; 

and other prijbns which are not Common Gaoles, Vide ,^'f cai/ ^ * 

Co. 9. 119. Lord SancharsZ^[^y vide Stat. 23 H. 8. i^p.ifonment 

C. 2. exprejfe that all felons be committed to the Pcr j. p. -. in 

Common Gaole^ vide Stat. 19 H. 7. C. 10. fines common 

upon Gaolers for negligent ejcapes of prifoners ap- e^^^ "s per 

pointed not to be under certain fums there jett downe Gaolers xriJt 

according to the nature of their crimes. Statutes. 

At the SeJJions at Newgate^ gth Dec. 15 Car. 2. Falfe mony 
my Lord Bridgeman myjelfe and brother fVylde^ uttering, know- 
Recorder of London, prejcnt, one Philip Wiljon ["f.^^'.^^^*""' 
was indided for venting & dijperfmg and uttering Taking it, and 
falje mony, and it was agreed that if one afiually icnowing it 
coin falfe coin or mony, or if he know them who ^^^j;","^;^' bu^ 
doe coin and he utter it, in both thefe cafes all arc crime fineabie. 
guilty of high treajbn as coiners of falje mony, for 
there can be no accejjarys in treafon, but if one 
utter falje mony knowing it to be falfe but does not 
know the perfons who coined it, in that cafe he is no 
exprefs aider to the coiner and therefore that is no 
Treajon, but a great mifprifion for which he is fine- 
able, but it is not mifprijion of treafon, for nothing 
is mifprifion of Treafon, but knowing the perfon and 
concealing it as is declared by the Stat. 5^6 Ed^ 
6. C. II. vide as to this matter 3 H. 7. 10. and 
Stamford's PL Cor. 37, 38. Co. PL Cor. 24, 36. 
Dyer 296. Sir John Conyers Cafe. 

At the fame SeJJions Charles Sands indifled Felony removes 
for Felony, and upon the evidence the cafe was onc° ^cc tT 
that he entred the houfe of nomas Wetherway^ another though 
tlic doors being open and had taken two coats, &c., ?P'. 5^*^" ^"^^^ 
and brought them from the room to another, but \^\^l^ 

before 
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before he could carry them away company came and 

took him^ it tras agreed that it was felony although 

he had not carryed them out of the houfe, by removing 

ihem from the place where owner had laid them, the 

thirf hiid taken the pojjejfion of them, and fo he did 

felonioujly take them and conveyed away from the 

place wheri'the owner left them, vide 27 Afs. PL 39. 

wirnefl'e one At the J^me Seflions One Henry Trew was taken 

inu hT '*^*"* ^^^ Burglary or breaking the houfc of JViinam Rutts, 

and one Thomas Perry a prijbner in Newgate was 

worn as a witnejje to give evidence agalnjl TretUj the 

aid Perry being one of them who was with Trew and 

joined with him In the Burglary, but Perry was 

not indided for that Burglary, but was indited for 

another Burglary, but he was called as a witnejje 

before he was arrafgned for that Burglary whereof 

he himjelf was indited. 

onijic. S. 0/ At the fame Sejfions upon the indiSmcnt of 

sr.hb.ng j)^^^^i cieachund Nicholas Cambridge foV killing a 

Clergv taken j i ir r 11 > > \ 

from him who man, it "Was agreed that if jcverall men come m aid 
aauaiiy give one of another, and one only give the wound, all of 
the wound and ^}^^^ ^^^ ^^ j dcgrec, and It Is in law the Jtroke 

not horn ihc ^ r 1 ^ r» / r -o 01 

rc.1 pick.ic <^* every one ot them, as irlowden Lont. 90, but upon 
•:-iio. the Stat, i Jac, 8. if Jcverall men be indidcd for 

killing a man having not firjl jl'rucken nor having an}- 
wea|x>n drawn, and it appearcth on evidence that one 
of them only /truck the Jlroke, and the rejl were ayding 
to him, there though all be guilty of manjlaughter yett 
all of them jhall have Clergy except him only who 
gave the Jlroke becaujc the words of the Statute arc 
if any perjbn jhall jlab or thrujl through any perjbn 
not having a weapon drawn, or having firjl jlruck, 
of which the party jhall dye within 6 months altho* 
no malice forethought can be proved, yett the perjbn 
fo offending jhall loojc the benefitt of his Clergy, 

jo 
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jb that| that Statute taking away Clergy only from 

him who aflually Jlruck the jlroke, and not from thojc 

who gave the Jlroke by con^ruSion of law, and jb it 

was then jaid it was refolved by the Judges in the ^^^'i Cafe. 

cafe of one JValjh^ 1 5 Car. 1 . 

And upon this occafion was remembered the cafe ^iV jckn Digly. 
o(Sir John Digby which was this, Sir J(ihn SnckUn was 

fuitor to a young Gentlewoman, and conceiving Sir icniing one 

John Digby to be his rivall and hinder his dejigne ^^^ attempt* 

he gott another man to ajjijl, and they both watched h'jghll^JrTn ' 

Sir John Digby as he came out of the Playhoufe in Manfion honfe 

Black Fryers and th«rc fett upon him in the lane, indayorbur- 

and Sir John Digby drew his fword and killed him f '!lil!l% 

\ ' 1 ^' c^ t n t f !• * conceive tne 

who came to aid Sir John ouckltn^ and at was re* Statute extend- 

folved that this was no felony In Sir Jchn Digby for «<* ^^ attempt :o 

by the Statute 24 H. 8. C. 5. it is declared that if ;^^„*'[„''hu" 

any man attempt to rob or murder any perfon in or houfe in day or 

nigh any highway or footway or in their manjion ^'^i^^- 

houfe, or attempt to break any houfe in the night and 

be jlayn, that the perfon indiSed for killing anyfuch 

perfon fo attempting and the fame being found 

by verdi^ jhall forfeit nothing but be difcharged in 

like fort as if he had been acquitted, and upon this 

Statute was Sir John Digby acquitted and adjudged 

no felony, but it was agreed that if Sir John Digby 

had been jlayn it had been murder in Sir John Suck- 

lin and his companion. 

Note^ That though it feem that upon this Statute 
the fpeciall matter is to be found by the Jury, yett 
Co. Pi Cor. 220 faith that if the circumjtances re- 
quired by the Statute are proved to the Jury upon 
evidence, they may find a general 1 verdiS of not 
guilty- 

Memorandum^ That in Hilary Term z 3 Car^ I . Kiilmf For wry 
Jujlice Crook gave the charge in the Kings Bench to "^"^ **^"K 

the 



40 Murder and other Offences, 

or fcoffe, mur- thc grand Jury, and there fpeakSng of murder he 
^^^' faid that if a man take offence at one other for 

making a wry mouth att him or giving him a jcoIFe, 
and thereupon without any other cau/e kill, this is 
murder, for ]b light a cauje in law is counted nocauje 
and Jo had been adjudged. 

What OrouD. Noti^ That although if an Officer or other Perjbn 

kill! another Majter, or Schoolmajter kills his Lhild, Servant or 
in keeping the Scholar in chajlizing or correfiing him, this jhall be 
V^^nlZ^"^ jaid to be per Infortunium^ytt Vide Stat, i Jac. Cap.%^ 
Matter kill* a for Jlabbing, there at the End of it, there is a provifo^ 
Child or Ser- that the Statute Jhall not extend to any Perfon who 
Tant in chafiix- jj^^^y j^jy ^ keeping and preferving the Peace, Jo as 

I Hawk. 85. the Man-Jlaughter be not committed wilfully and of 
1 Roll. no. purpofe, under pretext of keeping the Peace ; nor 
i^Hiiie 473. ^o * MaJler or Parent in chajlizing his Child or Ser- 
Foft. a6a. vant, bejides his or their Intent or Purpofe, Jo that 

thoje Circumjlances are inquirable in thofe Cajes. 

Qeigy, the Vide g E. j\^ 28. One demands his Clergy, and 

^dk ^"n^^the ** Conn took thc Book and turned him to a Verfc, 

OrdlMij!^ ^ ^^^ he could not read well, but read one Word in one 

1 Hawk. 470 Place and another Word in another Place. And the 

«f>f. 301,501. Judges ajked thc Ordinary if he would have himj 

and he anfwered yea. The Judges bid him conjider, 

and told him the Court was Judge of his reading, 

and if the Court Jhould Judge he did not read, the 

Ordinary Jhould be fined, and the Prifoner hanged, 

notwithjlanding his demanding of him, and he was 

hanged, vide ritz Abridgment^ titulo Corone 32. And 

of the OxtU^ vfV<f at the End of the Caje in the Book at Large, 

the Court may viz. 9 £. 4. 28. Jeveral Books are cited where, in the 

^^^\f « Abjcncc of thc Ordinary ^ thc Court delivered the 

66, b. accord- ' Book to thc Prijoncf, vide the Jamc Book. 

ingly the Court detivered the Book in abfence of the Ordinary. 2 Hawk, 500. 501. 

A Man 
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A Man who had abjured the Realm for the Death a Hale 381. 
of a Man, was brought to the Bar, and being de- J^^ ^^^ 
manded what he could jay, why Execution Jhould King ^^ not 
not be awarded. He pleaded the King's Pardon, take nodce 
which was dijallowed, becauje there was no mention *^^?^ ^*** 
in it, that he had abjured; and after he prayed his ^Hawk. 534. 
Clerfij, which was dijallowed utfupra ; and after he 
pleaded, he was taken out of a SanSluary^ and de- .^^^ ^ p^^ 
jired to be rejlored, which the Court refujed, and jaid foner is de- 
he jhould not have that Plea, becauje being ajked manded what 
what he could /ay, why Judgment and Execution j^™^J' ^^^ 
[29] jhould not be given and awarded againjl him, he Ihouid not be 
had pleaded his Pardon, and that being dijallowed, giv«, Hit firft 
he jhould not be received to plead any other Plea, ^^(^Sm^ 
which was ruled accordingly, for he was hanged. So oTer-raled, yet 
Note^ Tho* a Prijbner in juch a Cajc, mu^ at his Clergy allowed 
Peril plead jiich a Plea as he will Jland to, for it is Sk^pi^'^ 
peremptory to him if the matter, (^c. pleaded be judged againft 
Judged againjl him; yet after jiich Plea, he may ^m* 
and ought to have the Benefit of his Clergy. 

At the Sejjions for Newgate^ 20 jfpril 1664. 16 y^^mr*! Cafe. 
Car. 2. The Chief Jujlice Hydi, myjclf and my 
brother ffJUe prejcnt. One yohn yoyner was indified 
for jlealing a Copper, and upon the Evidence it ap- 
peared the Copper was fixed to the Freehold, and 
he broke it up and carried it away ; And thereupon 
the Jury was direfied by the Court, that he was not 
guilty, becauje it was no Felony. But my Lord whereupon an 
Chief Jujlice Hyde faid, that it being jb rank a Tref- indiament for 
pafs thejury might ftod it Specially, that he did take ^^^ ^^^ 
up the Copper, but that it was fixt, and jb leave it judgment for 
to the Court, to Judge whether Felony or no, and Trefpaft, 
thereupon the Court Judge it Trejpajs, and fine him, 
and give him other Punijhment fit for juch a Tref- | jones 351. 
pajs, as the Court did in Holmes* s Ca/e, Gro, Car, 376, i Hawk. 139. 

G 377- 
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377. But my Brother fFyUe and I differed in that 
Pointy tmd faid it was not like Holms* s Cafe ; Por 
there all the fpecial Matter was ezpreJQfed in the In- 
difiment, viz. That Hobms being pojfejjed of a 
Hoaje in LanJon^ dM Filomce fet on Fire his pwn 
Houfe and bum it with intent to bum the Hoojes of 
other Men near adjoining, and of this the Jury found 
him guilty, and before Judgment, becaufe the Court 
doubted whether it was Felony or no, the Record 
was removed into the Kii^s-Bencb^ and the Advice 
of all the judges taken, and agreed* that it was 00 
Felony : And thereupon all the fpedal Matter beii^ 
in the Indifiment, and he found guilty of that as it 
was laid, in Law it being no Fekmyt he was found 

Jpiity of the Trejpafs, for which Uie Court gave 
udgment agatejl him. But in this Caje he is in- 
dified generally for jlealing a Copper, whi^ may 
not be ftxt, and if the Jury /hould find him guilty 

{enerally, the pourt mujl give Judgment as for 
' elony. For the jpecial Matter that it was flxt v^ 
not laid in the Indifiment And it would be dif- 
honourable for the Court in fo plain a Caje as this, 
to fuffer the Jury to find a /pedal VerdiS, fo all \3P\ 
agreed that the Jury /hould find him not guilty, 
miich was done accordii^ly, f^di % H. 7. 10, bm 
Though Felony incudes Trejpajs, yet if the Party 
indiS^ be di/charged of the Felony, which is Pr^- 
dpal, he is thereby acquitted of the Trejjpa^ tanM 
.^joer/ of this, and ffir the Book/ 

At the fame SeJJions J^hn Loco/t and i^awnnci 
Villars were indified for Burglary ^r breaking an4 
entering a Man's Houfe with an ii^tent to RaviA 
his Wife, and were fpfmd guiltv, and haul Judmeat 
to be hanged. Upon the Eyiaence, the Fafi wm 
very foul, tor the Wqman w^ afiually rayijhedi bj^ 

one. 
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one, and afterwards they thrujl a Torch betwixt her Felony. 
LegSy fefr. I Hawk. 136. 

At the jame Se0ions there was this Quejtion, One 
James Turner and William Turner^ at Chrijlmas mil. TwnerU 
Sejjiotas lajly were indffied of Burglary for breaking ^^^ 
the Hoaje of Mr. Tihfon in the Night, and taking 
away great Sums of Moiiey : and thereujSon T^m^j It one break an 
turner was found ^ilty and executed ; but frilliam JJ?*^* in^« 
Tirmifr was then acquitted. And now there being G<»d« thence of 
sreat Evidence that ffllliam Turner was in the feveni Mra, 
jame Burglary with James Turner^ and there being J"^ JJ* »ndiaed 
47/. of the Money of one HiU^ a Servant to Mr. giIry,*Md toi- 
Tryon^ /lolen at the jame Time, which 47/. was not ing the Goodt 
fa the firnner IndiSment, they would have indiSed Jjj^"^^^'^ 
fmiiam Turner again now for Burglary, for break- acquftS, he 
Ifig the Houje of Mr. Tryon^ and taking thence jljL cannot be after- 
of the Moiicy of Hills r but we all agreed that ^^^^ 
ffllliam Ttfnf^r being formerly indified for Burglary gUry/but'^ay 
in breaking the Houje of Mr. Tryon^ and jlealing for the Felony, 
his Goods, and acquitted, he cannot now be indiSed S'^^r ^ ?* 
again for the fame Burglary for breakinc; the Houje ; Men,' which *' 
but we all agreed, he might be indified for Felony, were taken out 
for jlealing the Money of Hill. For they are ^'^*^^^*"* 
jeveral Felonies, and he was not indi£{ed of this a Hawk. 5x9. 
Felony before, and jb he was indited. And after- 
wards r told my Lord Chief Jujlice Bridgeman what 
we had done, and he agreed the Law to be jb as we 
haddireSed. 
[3 'J At the Lent AJfizes at Cambridge. 16 Car. 2. Smfin's Odt. 
Clement Simfifi was indified for breaking an Houje 5*°J?'^ 
in the Day Time, no body being in the Hotije, and ^^ piace hi 
jlealing Plate to the Value of 10/. And upon the an Houfe to 
Evidence it appeared, that he had taken the Plate ^^^^ ^y*.^ 
out of a Truidc in which it was, and laid it on the tended u> fteal' 
Floor ; but before he carried it away, he was jur- them U Felony, 

prifed 
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tho' he be fur- prifed bj People coming into the Hooje. And the 

P'^^^J^ *>* Chief Jujlice Hyde caufed this to be found SpeciaUy, 

away. And if becauje he doubted upon the Stat, of 39 Eliz. Cap. 

a Thief do fo i^. That enafis, that if any one be found guilty of 

by^reSS^ m' the Felonious taking away any Goods, i^c. out of 

Houfe no body any Houfe in the Day-time, above the Value of $s. 

being therein, he Jhould not have the Benefit of his Clergy^ Whether 

uktt^'SiX *^* ^^^^ * taking away within the Sutute. And 

Stat.39£/i». on the 13 Juncy &r. 2. All the Judges being met 

iftheGoodt together, this Qyejlion was propounded to them, 

$^lut°If 5^* and agreed that Clergy was taken away in this Cafe. 

I Hawk. 147. For the Stat, of 39 Eliz. does not go about to 

I H. P. c. 508. declare what /hall be Felony, but to take away 

a*H. P. c. 358. ^^iy fr^™ ^*^ ^^^ ^ Felony. For breaking an 

Foft. 108. Houje in the Day-time, no body being therein, and 

I Hawk. 147. Jlealhig Goods above the Value of five Shillings^ 

jb that the Felony is at Common Law; Ajid 

by the Common Law, breaking the Houje and 

taking of Goods, and removing them from one Place 

to another in the fame Houfe, with an intent to jleal 

them is Felony ; For by this taking them he hath 

the PoJQfeJJion of them, and that is Stealing and 

Felony. Fide for this 27 Jf' ^'- 39- -8^- Cw^^ 

107. 

Httiband and At the jsune Time it was propounded to all the 

i^eT^r*' Judges If a Man and his Wife go both together to 

fdo^^togt' commit a Burglary, and both of them break a Houfe 

ther, no Felony in the Night, and enter and Jleal Goods ; what Of- 

lni^£ Huf- ^^^^^ ^^ ^^ *** *^ Wife, and agreed by all, that 
^d M fuilty^ it was no Felony in the Wife ? for the Wife beii^ 
otherwife in together with the Hujband in the A5, the Lawfup- 
SSi"*^ U^*" P^T«th the Wife doth it by coertion of the Hujband, 
1 Hawk. 4I And fo it is in all Laranies ; but as to Murder, if 
148. and in HuJband and Wife doth join in it, they are both 
equally guilty. Fide 2 E. 3. F. Corone 160. 27 Ajffl 

PI. 



notii. 
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PL 40. F. drone 199. Pcuhan de paa 126.* And 
the Cafe of the Earl of Somtmrfet and his Lady, both i St. Tr. 34:8, 
cqoally found guilty of the Murder of Sir Thomas 35>* 
Ovirbwjy by poyfoning him in the Towir of London, 
\\i\ -^^ ^^ Goal Delivery for Newgatt^ holden 31 jbmDmmit 
Auguft<^ 16 Car. 2. my Lord Briigtman^ inyfclf) and c^«- 
my Brother Wyldi^ Recorder of Lmdon^ being pre- J """'^ ^' 
fent ; Ann Davis was indified for murdering her Stat, si jac. i. 
Male Bajlard Child, and thd Indifiment was not ^-^i- 
jpedal as the Statute is for concealing it, &r. But 
die IndiSment was quod Infanttm mafculum vivum Formoflndia- 
parturiit qui quidum infans mafculus adtunc (i ibid* "**?' ^^ **^" 
vivus ixifiens natus per legem bujus regni AngF cui?upoB 
Jpurius fuit^ Anglice^ a Bajlard, and then goeth on faurchofPre- 
in the ordinaiy Form, that /he murdered it, and doth ^^^ 
not conclude Contra formam Statut. And it was »Hawk.334^5y 
doubted by us, whether the Indifiment ought not to MS^ 613- 
bejpecial. Andwecau/edPrecedenUtobefearched, *"«^»»»-9. 
and 2 Car. i. there was a fpecial Indifiment, but 
after 4, 5 & 6 Car. i. All die IndifimenU were as 
this is, and Mr. Lee^ Clerk of the Peace for London^ 
/aid that the Form was altered, and made as it is 
now by the Advice of the Judges at that Time, who 
agreed that Clau/e which is now in the Indifiment, 
/hould be put in^ and to conclude generally f«;i/ni »h.p.c. 189. 
paeem^ He. and not to conclude, eontra 'formam 
Statut. For Murder was an Offence at Common 
Law; and the Statute dedareth, that where the 
Child is concealed, it /hall be taken, to be bom alive* 
and if it be dead it /hall be taken, that it was mur- 
dered, and /o the Statute doth not make a new 
Offence, but maketh a Concealment to be an un- 
deniable Evidence that /he murdered it ; and /b the 

Court 
' In fbme editions page 130. 
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Court waf fachllcd, and went on upon the Indlfi- 
menty and apon the Evidence it appeared, that die 
Prijoner lived in a Chamber by herjelf, and went to 
Bed on Thurfday Night well, without any Pain, 
and in the middle of the Night waked full of Pain, 
and knocked ibr Jbme body to c6mc to her, and one 
Woman heaid her knotk, but came not io her, and 
the fame Night jhe wa« delivered of a Child, and 
after Jhe ^ut the Child in a Trunk, and did not dif- 
cover it till Fridaf Night following, and this was all 
found /pecially to have the Advice of all the Judges, 
Aether chat knodiing for help at the Time of her 
Travel (alth(/ jhe concealed it after one Day) ex- 
empts her from thatStatiite. For there was no jign 
of any Hurt upon the Body of the ChQd. But thus 
fiif' it was agreed by us, that if there be an intent in 
the Woman to conceal the Child, dien it is Murder 
by that Statute, diough in truth the Child was dead [33] 
bora But if there was no Intent to conceal it, or if 
fl^ cvnfifs berMf with Child before hand, and after 
/he is furpri/ed and delivered, no body being with her, 
this is not within the Statute, becaufe there was no 
intent to conceal it; and therefore in Cafe, if there be 
no fign of hurt upon the Child, it is no murder. 

At the fame Se]jlcns one Fulk Bellus was in 
Newgate committed for Felony for departing from 
his Captain without licence, and the King having 
given or«ler that for the example of others he Jhould 
be carefully profecntcd, vay Lord Bridgeman^ myfelfe 
and my Brother WyUe lookt over the Statute con- 
cerning this point, and as it is agreed in the cafe of 
fouldiers Co, 6. ?;. [Cr5. Car. 7^. 2 In/?, 86. j the 
Stat, y H. J C\ I. and 3 //. 8. C. 5. were found 
to be the matcriall Statutes (which two Statutes 
were of the fame eifeS and penned in the fame words) ; 

wee 
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wee found a great difference for the Stat, 7 //. 7. The difference 
extends only to fouldiers retained to ferve the King between thofe 
upon the jea (and not to fuch as are retained to jerve ^*^ 
the King here in England) ; but the Stat. 3 H. 8. 
extends to all fouldiers retained to ferve the King 
upon the fea or land or beyond fea, and therefore 
wee agreed to proceed upon this Stat, of 3 //• 
8. ^o made the Indiflment generall that he was re- Indiamcnt 
tained to ferve the King in his warrs without ex- |^^^'^'J^^ ^" ^^'■ 
prejQing where, becaufe that Statute extends to all 
places which not being obferved before they laid 
in the IndiSment the place either on fea or beyond 
the fea where the fouldier was retained to ferve, which 
needs not proceeding upon the Stat, of 3 H. 8. 
as it is bejl to doe; and wee iookt upon the Cafe 
reported by Jujlice CrooJt^ PI, 3. Cor, foL 71. and the [6 Co. 17.] 
fame Cafe reported by Jujlice Hutton^fol. 134, where 
it is refolved by 9 Judges againjl 3 that though thefe 
Statutes mention only Captains, yet a departure Condudlor'a 
from a Condudor is within the Statute and upon the Captain within 
quejlion whether Tryall may be had before Jujlices ^ * " ^* 
of Oyer et Terminer becaufe the Statute fays that the tJj^J^^!^ q^I^ 
Tryall Jhall be before Jujlices of Peace. Jujlice et Terminer. 
Croke reports that the greater opinion was that juftices of the 
Tryall might be had before Jujlices of Oyer et Tcr- i^cacc 
miner y and Jujlice Hut ton reports it then to be unani- 
moujly agreed by all the J udges That if one take Prefs mony 
preJjTe mony and when he Jhould be delivered over ^^J^c" '"^^ ^e- 
to his Captain or conduflor he withdraw himfelf j Ji^v^^^ca to^ * 
this is no Felony, although he be hired and retained Captain no 
to ferve, for by the Statute it mujl be a departure ^^^^i^ny. 
from his Captain, which is not before he be received 
or delivered over to his Captain, i^c.y and wee ob- 
ferved a mijlake in former precedents of IndiSments Miftake in 
againjl fouldiers for departing from their Captains, former india- 
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&C9 for thoje Indifimentt were that of A, B. exi/lms 
miles et capitaneus et adhuc et ibidem immediate 
retentus cum di£io domino Rege tiff.; and Jo they 
apply ed the immediate retentus with the King to 
the fouldier^ which ought not to be, but is applicable 
only to the Captain, and then theje words (being no 
Captain immediately retained with the King) is one 
parenthejls, and theje words of immediate retainer 
with the King are applicable to the Captain, and 
^0 the fence is plain, if any jbuldier (being no 
Captain immediately retained with the King) which 
hereafter jhall be in wages and retained to take 
the prejs to jerve the King &c. thofe lajl words 
are applicable to the jbuldier and jb direSed the In- 
didment. 

And becaufe the Statute makes the Tryall in the 
County where the offender is taken ; therefore the 
former precedents jhow that the Court had Jurif- 
di^^ion to adde this Clauje in the end of the Indid- 
ment, Et ulterius jfuratores pradi^i fuper facramen^ 
turn fuum prafentant quod pradi^um A, B, (viz : the 
jbuldier,) jiich a day and juch a place in the County 
where he is indified pro felonia pradiSla captus et 
accufatus fuity which Clauje I conceive to be need- 
lejje, bccauje if the Tryall be not in the jame 
County where he was taken, either the prifoner may 
move it, and alfo the Court which is of Counjell 
with the prifoner ought not to fuffer the Tryall 
to go on, and indeed in Juch caje that they have not 
jurij'didion, and therefore the Court ex officio will 
look to it, that they have jurifdidion, and that the 
Tryall be as it ought to be by law, and it is never 
ufed to putt in Claujes into Indidments to manifejl 
the JurijdiSion of the Court. And in the next 
place it was conjidered whether the Indidment to be 

vi 
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vi tt armis^ and Mr. Lee^ the Clerk of the Peace for *» ^1»*^ «*»'^« 
London^ and Mr. Shelton Clerk of the Peace for oughfto be in 
Middle/ex Jaid that they never putt in vi et armls in indiftmenct 
any Indi6iment for an offence merely created by a *"** *** ^***^ 
Statute fave only in an IndiSment for a forceable 
entry where force is the matter of the offence, but 
never upon the Statute for keeping Alehoufes without 
licence, or for keeping unlawfuU games or any other 
cafe of the like nature where the Indi6{ment Is 
merely upon a Statute although it be for a malefefance. 
But in Indifiments at Common Law for a malefefance 
they always putt in vi et armisf but in Indifiments 
for a malefefance at ^ Common Law they never ufe 
thofe words, for a malefefance cannot be vi et armis^ 
and therefore In this cafe of a fouldier's departure 
they thought it need not be laid vi et armis^ and 
of that opinion all were, but becaufe the former prece- 
dents were vi et armis and wee conceived thofe words 
would do no hurt becaufe every malefefance is in law 
a force being againjlan ejlablijhed law, therefore wee 
ordered thefe words Jhould be putt into the Indifi- 
ment. 

Juratores prodifio domino Regefuper facramentum a Copy of tht 
fuum prarfentant Fulkrum Bellum Imprimis de Paro- I«»<i'»^'"«»f 
chia fanfise Margarettx Wejlminjle'r in comitatu 
Middlefex labourer ii die Januarii anno regni 
domini nojlrl Caroli 2^^ dei gratia Anglix Scotiae 
Franciae et Hiberniae Regis Fidei defenforis &c. ib- 
idem apud parochiam pracdifiam in comitatu praediflo 
exijlens miles Anglice a Souldier (et o capitaneus 
immediate rententus cum domino Rege) falarium 
recipiens Anglice being in wages et retentus ad fer- 
viendum difio domino Regi in Guerris fuis ut miles. 

Idem 

' So woidcd in miinufcrlpi, bat query ** Statute. *' 

•h 
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Idem Fulk Bellas jic ut pr^iertar miles exijlens ct 
/alarium recipiens ct retentus ut prarfertur cum 
domino Rege ad dcjerviendum cidem Domino Regi 
in Guerris ut miles pojl eandem retentionem et jalarii 
reccptionem fcilicet difio 1 1 die Januarii anno Jupra 
dido apud Parochiam prsedifiam in comitatu prse- 
dido a jervido difii domini Regis jine licentia di£{i 
domini Regis Jive ejus locum tenentis vi et armis 
felonice dijcejfliit in magno contemptu diSi domini 
Regis nunc coronam et dignitatem juas &c. et contra 
formam Statuti in hujufmodi cafu nuper editam et 
provijam &c. Upon this IndiSment he was ar- 
raignedy and pleaded o cuip : and upon the evidence 
the caje was that he was generally retained to jerve 
the King as ajbuldier, and the King having occajion 
to fend jouldiers to Tangier ordered a certain num- 
ber to be taken out of every Company, and amongjl 
them Bellus the prifoner was one who was appointed 
on Thurfday'to be ready to goe the next day, to which 
the faid Bellus Jhewed himfelfe willing, but that 
night to take leave of his friends, he fell a drinking 
and was drunk and ]b came not to his fellows, but 
they went away without him, and about 4 days 
after this Bellus came to his Captain of his own ac- 
cord and jubmitted himfelfe to him^ and confeJQfed his 
fault, and becauje it did not appear that he did 
wilfully depati or withdraw himfelfe but was over- 
taken with drinke, therefore wee difcharged the lury 
of him. And the next day my Lord Bridgman 
acquainted the King with what he had done, and he 
was well pleafed and faid God forbid he Jhould have 
been hanged for being drunk. But in this Cafe wee 
did agree that if any one be retained generally to 
ferve the King as a fouldier, the King may employ 
him as he thinketh fitt cither here or beyond fea. 

And 
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And wee did agree that in cafe a battel were to be Souidicr abfcnt 

fought, and that day which it is to bee, a Jbuldier dlrfu''re"f " 

withdraw himjelfe from it this is a departure within voiuPtar> and 

this Statute, for he had as good depart for ever as at ^ conceive 

that time in -which there is greatejt occajlon to ufe exciuTat fuch 
him. 



a time. 



But in cafe a Souldier be commanded on the Guard Souldicr abfent 
one night and abfent himfelfe, whether this be a from the Guard 
departure within the Statute wee did not deliver any '^''^'^ <^pi°i°"- 
opinion, as concerning, that was an offence for which 
his Commander might give himfuch punifhment as is 
ufuall for not performing his duty, and the mifcheife 
is. not fo great as to expound every fuch fault to be 
capital!. 

At the fame Sejions Jofepb Ckrh was indified in 7^ O^i^^ 
Lofidom for High-Treafon, for Coining of Money, and ^ofM^" 
npon the Evidence it was proved againjl him in * 

LwJMf as it ouffht to be, the Indifiment being there, * 

bat a ereat deaf of more Evidence was eiven againjl 
hfan of Gommittiqg the fame Crime in MidfUtfex^ and 
in Ejffix^ which was agreed to be good Evidence to ^*^ Devant 
fatisfy the Jury. '^^ "• 

One Richard Oliver who had been partner with oSverUCaft. 
him in the Crime, and formerly conviaed for that * o *P ^ ^^* 
Crime, and had obtained the King's Pardon, was in nodi. ^^ 
nfed as a Witnefs againjl him, together with other 
Witnejfes. Anci it was agreed by us all, that the 
bare ottering of falje Money, though the Party know 
it to be falJe Money, is not High-Treajbn, nor 
Mifprijion of Treafon ; For nothing is Mifprijbn 
of Hiffh'Treafon but concealing it, yet the uttering 
of falje Money is a great Mifprijion finable, if 
die Party know it to be falfe : But if he that utters i Hawk, so. 
It know the Perjbn that coined it, or if one help 44- 
a Coiner with Injlroments and Took to coin withal. 



or 
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or fornijh him with Silver for his coining, and Money 
is coined accordingly, in every of theje Cafes it is 
High-Treafon in them who utter the Money, or 
ajjijt the Coiner with Materials, for they are aU 
aidii^ to the Trea/bn ; and in High-Treijon, every 
one ^o giveth aid or aJjSJlance to it, are PrindfMds ; 
for there are no AcceJQfaries in Treajon, and they are 
gaOty of Coining as well as he that coined it. 

A Form of a Convifiion for High Ways, by the 
View of a Jojlice of Peace, which he is to retnm to 
the next Sejjiions, and a Form of an Older iherettpoii, 
which I had from my Lord Hfdem . 

Bedfwd. Memorand quod UiC jufliciai^ Dom* JRigis ad [34] 

I Hawk. 696 facim in Com. prad, cmfervafiw nee non ad J&oerfas 
^M' fohmtas & iranfgreffion* ti al^ maUfa^a in tod Com^ 

popetraf audiend ii tirminanet ajjignaf ad hanc 
Gemralim Siffiomm. Pads Com. prmd. tent, apud 
infra Com. pr^d.^-^^-die &c* jtnno Regni 
Dom^ &c. coram prefaU'^^ — J^ftic* pads in Cm. 
pr^ed. virtuti Statut Dom. Eiiz. nupor Rogimg AngF 
in ParUamento tenf apud JVeftmmf 12 dio Jan. 
Anno nuperRigina 5 ii Jicundumformam ii tffieium 
(Eei, Statut Intitulat. An Afi for the reviving of a 
Sutttte made An. 2 (f 3 PbiL (f Ma. for the 
mending of Higjti'^vnLytf/uperpropriam notitiamjuam 
pnfentavit qd. ^^dam cumsmis if Antiqua Kigia 
via infra faroch. prad. in Com. pr^ed. qua dudt do 
Paroch. prmd. ad do — viUam in Com. prad. (morcatO' 
riam villa exi/ton.) a quodam loco vocat. in Paroch. 
pned. ufqui ad quondam pontem communiter vocat. in 
Parocba prmdi3. non oft bono Grjufficient. roperat. fi 
cmendat.fecundwn formam & effe^. Statut. prad. fed 
modo ift in magno docafu ita quod /ubditi die. Dom. 
Reg. for viam prad. cum oquis^ plauftris^ Carruds iS 
Qnrtagijs ii at nocejfarijs fids prout fiUbant ii de^ 

bint 
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hint abfyui magna tericuh tranfire Jeu lahorare nan 
paffunt in csi/us ret tiftimmiium prad.-^mamtm ii 
figiUumfuum appofuit. 

Super quB ad iandun Gtmraf SiJBmem pacts ik! J, Oidofopcr 
tent die bf anna /upradi^isf prad. jufticiarij f)om, ^^ 
Regis ad paeem Vi^. Dom, Regis in Gem. pr^, 
cmfervand. affig. nat affejfaver* faf impefuerunt firnm 
40L Uvand* de Inhahitantibus diiP raroeb. df-"^ 
quorum Defe^P via preJf nm eji bene & ftMeienter 
reparat fecund, firmam Stat. preed.Ji freed, via mnfit 
fufficienter reparat. (i emendat. ante Feftumfcf Joban^ 
ms Bapti/i.prex./uturum. . 

Memorandum^ Up6n jbch a Convififam the decay what only b 
of the High-way cannot be traverjedy but they may 'P*?^***^-^" 
plead, that fome other Perfon ought to repair h, ^Xr^°' 
[35] su^trayerje that they ought not» bat the decay beioff Jt^. voLa. 
upon View of a Jojlice of Peace cannot he gainjaid ^ <^* 
or traverjed. 

This is the bejl way to have 'all High-ways 
amended if the Jujlices of Peace would do their 
Duty. My Lord Hyde aljb told me, that it was 
rejblved by all the Judges in Gaye*s Cafe, 2 Car. i. Gofit Cafe. 
that if a Rccufant who was proclaimed at the Af- p^^d^^'to 
jizes according to the Statute, render himfelf the appear in Per- 
next Aflixes to plead or traver/e, bfc, he mujl ap- ^on, and to be 
pear in Perjbn, and he is to be in Cujlody ; for the '"* ^^*^3r. 
Words of the Statute and of the Proclamation are, 
that he /hall render his body to the Sheriff of the 
County. 

Wharton^ I'oung and Purefoy were indiSed for 
murder, and the Jury contrary to their evidence 
found them not guilty of murder at which the 
Judges VIZ : Pophanij Gawdy and Fenner were very 
angry, and committed the Jury to prifon and fined j^^^, ^^^ j„ 
them and bound them to their good behaviour, & Cnminail 

Cro, 
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Cro. EL 779. in appeal by JVaits again II Brayn for 
the murder of her hujband the Jury fined for de- 
livering firjl a vcrdifi of not guilty by agreement. 
Whereas all were not of that mind, though after 
being fent back they found him guilty. Theje were 
in criminall cafes — But the 8 7^. Pi 35. in an 
AJjije a Juror was committed to prijbn becauje he 
wou^d not agree with his Companions, but kept 
together a day and a night without good cauje, 
but at lajl he did agree with them, and vide Dr. ^ 
Stud. 18^*' Edit. Cap. 52. 271. that in civil caufes if 
a Jur}' will not agree the Court may fine them, and 
in the jame place, that a Jury by leave of the Court 
may have meat and drinke and other neceQarys in 
caje any of them be not well, but then it mujl 
be either at the charge of the Jurors themfelves, or 
at the equal charges of the Plaintiff and Defendant, 
but not at the charge of one of them. 

At the SeJOTiont in the OU Baity holden there the 
12 Oaober 1664. A Silk Throfttr had Men come 
to Work in his own Hoaje, and delivered Silk to one 
of them to Work, and the Workmen jlole away part 
of it. It was agreed by Hydi Chief Jujlice, myjelf, 
and Brother ^Zi£f being there, that this was Felony, 
notwithjlanding the delivery of it to the Party, for it 
was delivered to him only to Work, and jb the entire 
Property remained then only in the Owner, like the 
Caje of a Butler j who hath Plate delivered to him ; 
or a Shepherd, who hath Sheep delivered, and they 
Jlcal any of them, that is Felony at the Common Law, 
Fide 13 Eliz. 4. 10. 3 H. 7. 12. CsTai H. 7. 14. 
accord. Poulton depace 126.^ 

At the fame Time there being Dijcourje, about the 

rcjlitutlon 

' In fbme editions page 1 30. 
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rcflitotioii of Goods jiolcii, (to the Owncr^ who had ftola GooiM^ 
projccutcd the ThicO my Brother JVyldi jaid that It [^fftSx^tSi 
had been rejblved upon the Words of die Stat, of upon thcSiatBte 
21 H. 8. Cap, I X. which giveth re/Utotion of /lolen in cafe the 
Goods to the Owner in cafe the Thief be npon his ^SbTS^ 
Evidence found Guilty, that notwithjlanding a Sale ket OTcrt 
in a Market Overt by the Thief of the Goods Jlolen; > Hawk. 241. 
yet the Party /hall have Rejlitution : And he fald, ^^,^^4.^'' 
|o was the Prafiice at the Old Baily. But my Lord 
Hyde and myjelf, were of a contrary Opinion, be- 
cauje at Common Law, a Sale in a Market Overt 
by a Party who hath no Property /hall bind the 
Right of the true Owner, and /b is More Rep. 360. 
The Bifliop of fTorce^er^s Ca/e, where to a Rejlitu- 
tion granted at a Sejjions df Newgate^ the Party 
who had broua^t the Goods pleaded a Sale to him 
in a Market Overt, there the Cafe was adjudged 
againjl the Defendant, becaufe it appeared not to be 
a Sale in a Market Overt. For it was Plate fold in 
[36] a Scrivener's Shop in London. But there no Qgejlion 
is made, but that a Sale in a Market Overt would 
have hindered the re/litution, and bound the Property 
of the right Owner. And by the Siat. of 31 Elix.. 
Cap. 12. wliich in cafe of Horfes /lolen, enableth the 
Owner to have Re/litution if he claim them, within 
/ix Months after they are /old by the TMcf in a 
Market Overt, and yet that is, if the Owner pay the 
Party who bought the Horfe in the Market Overt, 
/b much as he will /wear he paid bona fide for the 
Horfe: But this Re/litution of Horfes upon the 
Stat, of 31 Eli%. hadi no great Relation to that 
Re/Uttttion upon the Stat, of 21 H. 8. they being of 
two feveral Natures, therefore ^juere legem. Fide 
po/iea 48, a. con. and fo is the con/lant PraUSice. 

3 H. 7. 12. a. One arraigned before Fairfax One chaUensni 

Bryati; 
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36, hinged and Brjon^ and Haugh at Niwgatg for Felony, chal- 

Tn^^A^t l«ng«l 36* *n^ ** QucjUon was, what jhodd be 
45>*46a ' done widi him, and all the Judges of the one Bench 
3 fniL M7. and the other agreed, that he Jhoold be hanged and 
not prejfed to Death, and this Role they wodd have 
all die Jadget to objferve in their Circttitt, notwith- 
Jlanding the Opinion tempan E. 4. to the contrary ; 
and yet in the very fame Page it it laid in another 
Cafe npon the like Challenge, the Book faith the 
Opinion was, that he Jhoold be prejjed as a Perfon 
that Kfoj^d the Law. 

One ibjnieth 3© 4^' -P'- 3* ^^' ^^f^^ *»<* Penanci %. One ab- 

fbr Felony, and Jweth and is after taken in England^ and demanded 

S*' ^^'bmw ^'^^ •** could fay, why Execution jhould not be 

uJdhtt^ awarded, he jlandi mute, he Jhall be hanged, and 

note, he fliaii not put to penauce or preJJed; becauje he was at- 

a6^SNp/ 1*"' ^^^^ ofHtkt Felony before by his ConfeJJion : For he 

^r. flymixi cannot have the Benefit of the Sanfioary to abjure, 

ii to the con- unlejs he confefs the Felony which is entered on Re- 

Seth'no* to ^^'^ ^^ *^ Coroner ; and there its faid, if a Felon 

be Law. "^ plead not guilty upon his Arraignment, and after 

% Hawk. 459, Jland mute before his Tryal, it is as if he had not 

t^* . .. pleaded ; But if upon his Arraicrnment he confejs 

Ai to ftandinc ««-i« ««•«• % ^ \ \ \ \^ 

mate, when the Felony, and after being demanded what he can 

the Judgment Jay, why Execution Jhould not be, he Jlands mute, 

^^ ^ there he JhaU be hanged. Noti^ It feems to me, 

Sbm pmeed that in the Cafe before, where a Felon pleads not 

toTi^and guilty, that if after, upon his Tryal he Jland 

put him upon jt^^xit^ yet the Jury JhaU be charged with him, and 

1 liift?T78, 9. Evidence given for the Kins ; and if he be found 

% Hawk. 4^2. guilty he JhaU be hanged ; for after the Prijbner 

hath pleaded once not guUty he cannot hinder the 

Tryal, and therefore I fuppofe that Cafe is to be [37J 

intended when the Prijbner only pleaded not guilty, 

and being ajked how he would be tryed, Jlands 

mute. 
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mate, and reftt|ct the Tryal of Law, there the bare 
pleadiiig of not gaOty is at nothing ; but In caje he 
pleadeth not gii^ty, and for Tryal pnts himjelf 
on the Country, then If after he Jfamds mute, yet 
the Court jhaU proceed to his Tryal, and jb the 
Book of 15 E. 4- 33* Br. p. 9. A Felon is ar- 
raigned and fdeads not guilty, and puts himjelf upon fiJm % Hawk, 
his Country, and then challenged 31, and thereupon 4^* ^^^ ^ 
is a Tales granted, and then he Jlands mute, and ^ ^* 
the Jury was charged with him and found guilty. 

In an Appeal for Felony if the Prijbner Jlands Mute in Appeal 
mute, he jhall have Judgment to be prejjed, as in the fame judg- 
cafe he had been arraigned at the Kl^'s Suit, and [^^^^'' 
Jlands mute. 43 Af. pL 30. Br. Payn. 13 £< 14 
E. 4. 7. Br. ibid. 15. 

At the Scflions at the Old BaiUy the ^th Diemb. Jtm jmm 
1664, one Jam J ones ^ twether with one Thomas f^^UJ' ^•^ 
fFharton^ were indified for Burglary, and Jhe pleaded the fame*Fe^ 
herjelf to be married to fFbarton^ on Purpoje to be lony with a 
ezcufed, being with her hujband at the Burglary, JJ^jjJJ^iJj 
and Jhe refujed to plead by the Name of JoneSy and ^e way of ' ' 
thereupon we called for the Jury, which found the Indiament ia 
Indiflment, and in their Prejence, and by their Con- ^' ^^ 
Jent,^ we made the Indifiment as to her Name to be 
Jam fflfartM alias Jones ; but we did not call her 
Jang JVbartoH the Wife of Tbomas fFharton^ but 
gave her the Addition of Spinjler; and then Jhe 
pleaded to it, and the Court told her, that if upon her i Hawk, 14S, 
Tryal, /he could prove that Jhe was married to ''•^ *• *^' 
fyiartm before the Burglary committed, Jhe Jhonld ^** 
have the Advantage of it : But on the tryal Jhe 
could not prove It, and Jb was found guilty, and 
Judgment given upon her. 

At 

> Nlif the Jury Confent at the Time they are Sworn* 

I 
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Bumin| In the At the fame SejQIionty at the Tryal of a Prijbner, 

Sr'^iioEx*" ^^ "^ Exception againfl the Witoefi agahi^ him^ 

tion ag^^ becauje he had formerly been burned in the Hand for 

being Witneft. Felony ; but the Chief Jujlice Hydi^ Kelyng^ and 

f^^ WjUi^ Recorder, being prejent,held that to be no Ex- 

sHawL 603- ceptfon, and in civil Caofes juch Perjbhs are freqoent- 

10. One at. ly admitted for WitneJJes ; and it differs from cutting 

"^^1^ ofrEars,/landinginthePilloryorother/»igmatizing, [38] 

doned it no^K>d becauje thoje Punijhments make the Per/on Infamous, 

Witnefi. aCmAu and Jo he is not allowed for a Witnejs : But burning 

mt^'dUi ^" ^"^ "AvbA does not jb, becaufe ft cometh in the place 

allowed. ' of Purgatlon at the Common Law, which juppojeth 

By the Statute *"* Hiight be not gttilty, notwithjlandfng the Verdifl. 

of 18 £Ab. 7. And therefore at the Common Law, he that confejjcth 

He who hath a Pelony, could never be admitted to his Purgation, 

tai^fch««ed. ^^' ^'^^^ could be no Prejumption of not guUty againjl 

Vidt Mimkr. his owu Confejfxon. Vidi Uodbolt 288. 

if Clergyman burned in the Hand, and after fned to be deprived ftr that Cauie^ 
prohibition. Fide Co, 5. c. no, FoxZrjr^x Cafe, and it it in lieu of Purgation, which 
admiti guilty, efpeclally after Judgment and Attainder. 1 Hawk. 504, 505. 

MtrntiU Cafe. At the fame Time and SeJJions, One Ifiiac Afarriot, 
2?1S*?"*^?^ and others w^re committed, and the Mittimus was 
Kf AuJr* for refujing to take the Oath of Allegiance, and fo 
giance, dif- the JuJlice of the Peace thought to bring them into 
?^r? ? "* * Prcmunlre ; but the Court dljcharged him and the 
i^ee^Ae**" RcAf bccaufe the Oath intended was the Oath in- 
Penalty of Pre- Joined by the Statute of 3 Jac, Cap. 4. and it is not 
mnmre. ^^ Oath of Allegiance, though it be commonly jb 

called ; but in truth it is an Oath of Obedience, and 
Jb the Court dijcharged them, becauje there was no 
Juch Oath of Allegiance, &c. 
An jiTim living At the Jkme Sejfions, upon the Tryal of feveral 
^^'thi^lii Quakers for their third Offence after two former Con- 
Statute oiT virions before the Jujlice of Peace upon the Statute 
12i»lcen. of t6 Car, 2. Cap, 4. Jn A£t to prevent and fupprefs 

fidttiout 



fi£t 
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Mtms Omventielis ; One of. them pleaded, that he 
an Alien born in JPrance^ and /o not ndthin the 
Penalty of that Aa,.becanje die Statute jayi, that 
tvenrmrCm ak&ye tbt Jtge. rf lb Tears^ being a Subje^ 
§ftbis Realm^ fiaUy Vc. And. he /aid he was no 
Snbfefi, and jo not within the Law : It was agreed 
by lit all, that if an Alien come into this Kbgdom, 
and live under the Klng*s ProtefUon, that as long 
as he liveth here he is a Sub|e& of this Realm, and 
pnnijhaUe for tranjsrejjing the Laws thereof, accord- 
ing to Cahin's Caje, Co. 7 Rffu 6, b. and Jhall be 
indified for High^Treaibn, and the IndiSment con- 
dudes c$ntra AUgglane fuam debitanu BUt if the 
Statute bad faid l^en a Natural4x>m SubJeS of tUs 
Realm, then it had not extended to him, and that 
aljb appeared! by the penning of /everal Statutes, 
Jbme beiiig generally Subjefis, or all SnbJeSs, && 
which extend to Aliens wMch live here, and odier, 
diat all Natural-born Sufegefis, which extend to 
[39] them only who are juch, and not Aliens who live 
here, and accordingly we proceeded againjl him, and 
he luul Judgment to be tranjported. 

At the /ame Sejpons, Francis TroUop was indi&ed Tnilofi Cafe, 
for Jlealing the Goods of Matthias Bowyer^ and upon A Carrier hath 
the Evidence it' appeared, that the Goods were not 9^\ ***"j . 
Bnvyn^Sf that he was a Qlojtirjbtrt Carrier, and in robbed, the In- 
his Journey they were jlolen from him, and agreed diamcnt ii 
diat die Indiament was well enough, for dio* he had S^^q^. 
not the abjblute Property, in the Goods, yet he had of the Carrier, 
a po(feJ]bry Property, for which he may maintain 
an Afiion of Trefpajs againjl any one that took 
them from * him ; and jb may indifi a Thief for 
taking his Goods, and Jb the Indifiment is good 
either for Jlealing the Goods of the Carrier or of the 
right Owner. 

At 
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FMmUQaSt, At the fame Scjjioiis, One Jrfifpb Faiiam^ a work- 
GddTmith ht ing Gold'jinith, was iodised for faljifying Plate, and 
fklfifyiiis PUic 1^ patting in too much Copper, made it 7ome Pieces 

%d. in others ^4* ¥^ 5^- ^^ 7^* ^ ^^ Ounce wor/e 
than it ought to be, aind then corrupted one of the 
Ejjay Makers Servants to help him to the tAA Maifcs 
of the LeofarJfs Head, and other Marks which are 
/et on Plate when it is ejjayed and found good, and 
with thoje Marks he marked his falfe Plate at his 
own Houje, and Jo he fold his Plate to the Jelling 
Gold-Jmiths, who did not mijlrujl it, becauje they 
Jaw it marked : For the EJJay Majler is Jo curious, 
that if the Plate be the fourth Part of a Farthing 
more than it ought to be, they break it in pieces, 
and the old Marks ought always to be broken 
in pieces when new Marks are made. And becauje 
the E0ay Majler had not caujed thoJe old Marks 
to be broken, he was turned out of his OiBce, and 
jodsmcnt. Fabian^ who was found guilty, fined lOO/. and 

adjudged to Jland in the Pillory three Days, from 

Eleven of the Clock until One, that is to Jay, 

Fore-judged not once at the Old Change^ and another Time in 

u ^M JftJ"^ duapfidi^ and the tMrd Time before G9Ufmiths 

Workman. Halt^ with a Paper in his Hat, declaring his 

Crime, and he was aljb forejudged of his Trade, 

that he Jhould not uje that Trade again as a Majler 

Workman. 

aJtt Cafe. In the Sejfions in the Old Baify holden the 13 of [40] 

January 1664, One J^n HuUwbm indifled for the 
larder of Henry Cambridgi^ and upon the Evidence, 
the Caje was, that there were Jeveral Workmen 
about building of a HouJe by the Horje-Ferry, 
which HouJe Jlood about 30 Foot from any High« 
way or common Pajfage, and Hull being a Ma^er 
Workman (about EvenUig when the Majler-workman 

had 
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had given over Work, and when the Labourers were 
patdng np their Tools,) was fent by his Majler to Mtnflaughter 
bring from the Houfe a piece of Timber which lay J^^'ShlT" 
two Stories high, and he went up for that piece of Cafet. 
Timber, and &fore he threw it down, he cried out ' u*p^'^* 
aloud, Sund Clear, and was heard by the Labourers, \^ ^5,; ^''^' 
and all of them went from the Danger but only Sa the RmUt 
Cambridge^ and the piece of Timber fell upon him thtn Imd dvum. 
and killed him : and my Lord Chief Ju/Uce Hydi 
held this to be Manjlaughter, for he /aid he jhould 
have let it down by a Rope, or elfe at his Peril, be 
/are no Body is there : But my Brother fFylde and 
myjelf held it to be Mijadventure, he doing nothing 
but what is njual with Workmen to do : And before 
he did it, crying out aloud. Stand Clear, and Jo gave 
notice if there were any near they might avoid it ; 
and we put the Caje, a Man lopping a Tree, and 
when the Arms of the Tree were reac^ to fall, caUs 
out to them below. Take Heed, and dien the Arms 
of the Tree fall and kiU a Man, this is Mi/adven- 
ture; and we Jhewed him Paultm de pace 120', 
where the Cafe is put, and the Book cited, and 
held to be Mi/adventure ; and we jaid this CaJe 
in Quejlion is much jlroneer than the Caje where 
one throws a jlone or jhoots an Ancow over a 
Wall or Houfe, with which one is Jlain, this in 
KeUoway 108 C^ 136. is faid to be Mifadventure. 
But we did all hold that there was a great difference 
betwixt the Cafe in QuejUon, the Houfe from which 
the Timber was thrown /landing thirty Foot from 
the High-way or common Foot-path, and the doing London Sticeti 
the fame AS in the StreeU of London; for we all ^^^^^' 
agreed, that in Lmdm^ that if one be a deanjiii^ of aiffer."'^ 

a 
* In other editions 113. 
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a Gattcr^ called out to jland afide, and then throw 

down Rttbbijh, or a piece of Tfanber, by whidi a 

Man la killed, this b Manjlaa^er ; being in Lmi-- 

. An^f diere it a continual conooorfe of PeopJ^ pftJ)><>S 

' ttp ahd down the Streets, and a new Pa0enger^ wiio [41] 

did not hear him call out, and therrfore the caJUng 

down any jbch Tiling from an Honje into the 

Streets, is like . die Cafe where a Man Jhoots an 

Arrow or Gnn into a Market*place fuQ it People, 

Murder. if any one be killed it. is. Manjlanghter ; becaoje iti 

I H.P.C. 475. common Pre/amptk>n his Intention was to do MiJ^ 

Fo^i63. chief, when he cajb or jhoots any Thing whidi may 

I H. p.c. 471. kill among a moltitnde of People ; but in caje that 

Br*a^f* ' 64. ^^ Hoo/e /landing in a Coantry»town where- diere is 

Dale. Ca^'96. no jiidi freqttoicy of PaQengers, if a Man call oot 

B. Cor. 229. there to jfaind a/ide, and take heed, and then cajl 

down the iilth of a Gotter, ice. my Brother fTyUi 

and I held that a far differing Caje from doinff the 

Jame Thing in Lmdm* And .bccaaje my Lord 

Hfii di&fcd in the principal Cafe, it was found 

SpedaHy^ but I take the Law to be clear, that it is 

bot MIfadventore. ... 

MsmftmU Cafe At the fame SeJJions Jamss Ramptm was indified 

Mi^ld^n^' for the Mmrder of his Wife ; and opon the Evidence 

I HawlT S5. ^^ C^f^ '^''^^ ^^^ ^ being a Hackney dacbman^ 

fottnd a Soldiers P^cl in the Street, and when he 

came home he jhew^ ft to his Majler, and they 

took the Gttn-jUck and pot it into the Pi^ol, and it 

went down into the MoJJel of the Pl/lol, by which 

they thought it was not .charged, and his Wife 

/landing bobre him, he polled op the Cock and the 

Pijlol went off, and being charged with two Bullets, 

woonded her in the Belly, imd killed her, opon 

which he cried out. Oh I have killed my dear Wife! 

and called in Neighbours, it was holden by us all^ 

that 
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that this was Manjlaughtsr^ and mt mlj Mifadvnir 

tun. St^4trt> 

At the ComnaQO Law, if a Man had coikin^tcd 
jevcral Fdoidcs, and had been arraigned for one, 
and prayed hit Clergy, yet he might I^ indiSed for Clergy allowed 
any other Felony, and dierenpon was made the Sta- ^^^"^ ^ ^ 
tote of Clergy, 25 Ed. 3. StaU 6, C 5. which required ftr oeher Feto- 
that a Clerk be charged witli all Felonies, at once, niet notwith- 
And after that Sut« if a Man had committed Jeveral ^^*»^K* 
Felonies, jbme within Clergy and Jome without 
Clergy, and had been arraigned of one of the 
Felonies within Clergy and convified of it, find hi* 
Clergy allowed for that, he was difcharged thereof 
and could not be tried for any of the other Felonies 
which were committed betwixt the flrjl Felony and vu. Recital 8. 
the Time of the Allowance of his Clergy for it, tho* ^* Cap- 4- 
[42] the othei* Felons was without Benefit of Clergy, J^ ^ ^"^ 
Stam^ pL Cor. 107, h* Cote. pL Cor. 214. but now by a Hawk. 517. 
the Statute of 8 Eliz. C 4. if Clergy be allowed, 
that doth dijcharge all other Felonies within Clergy; 
but he may be arraigned for a Felony, for which 
Clergy is not allowable, though it were committed 
before Ms Cl^gy were allowed : Co. PL Cor. 214. 
But now by the Statute of 18 Eliz. C 7. itfeems 
that although Clergy hath been allowed for one 
Felony he may be indified for another Felony alfo 
within Clergy committed before the Time that hia 
Cleric was allowed; for that Statute of j8 Eliz. 
generally that all Ferjbns admitted to the 
benefit of the Clergy Jhall notwithjlanding anjwer 
to all other Felonies whereof they Jhall be indified 
or appealed, and not being thereof before acquitted, 

convified 

' The lesrned Editor was not fiitisfied with this Judgment. 
Sec Foft. S63, 164, 165. 
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coovificd, attainted^ or pardoned ; and If this be not 
the meaning of this Statute, then it is to no parpofe ; 
for all the other Cafes where Clergy was not allow- 
able were helped by the Statute of 8 Elix. Cat. 4. 
before mentioned. And my Lord Chief Jajlke Hfdi 
told me that when his Unde Sir Niehotas Hydi was 
Chief JojUce, he meetii^ with a notorious Rogue 
for jlealing of Sheep and Cows all bein? witfiin 
Clergy, caujed him to be tryed upon one of the In- 
difiments, and prefently called the Ordinary, and 
upon his return, that he read, he allowed Urn his 
Clergy ; and. then after he tryed him at the jame 
AJJizes upon the other Indifiments, upon which he 
was convified, and demanded his Clergy, which he 
denied him, becaufe he had had his Clerey once al- 
lowed him, and jb the Fellow was hanged: But yet 
the Prafiice at the SeJJtons at the Old Baify is con- 
trary to this, and fo that Statute of 18 Eliz. made 
of no EiTefi. But notwithflanding the PraQlce is 
cwciivid t$ bi according t$ Law. 
XtfAftrf'iCaTe. At the SeJJions I inquired of Le Mvtfs Caje, 
Burgiaiyin which was adjudged in the Time of the late 
•fHfTkfni Troubles, and my Brother ff^yUe told me, that 
1 H?P.C. 507. the Cafe was this : That Thieves came with intent 
I H.P.c 551. to rob him, and imding the Door locked up, pre- 
t%i!^ ^**"' tending they came to fpeak with him, and thereupon 

a Maid Servant opened the Door, and they came In 
and robbed him, and this being In the Night Time, 
this was adjudged Burglary, aikl the Perfons hanged ; 
for their Intention being to rob, and getting the 
Door open by a falje Pretence this was infraudtm 
Legis^ and jb they were guilty of Burglary, though 143] 
they did not afiually breidL the Houfe, for this was 
in Law, an aflual breaking, being obtained by fraud 
to have the Door opened; as if men pretend a 
Warrant to a Conjlable, and bring him along with 

them 
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thcniy and under that Pretence rob the Houje, if it 
be in the Night, this is Burglary. 

At the Goal delivery in the Old Baify^ 5 Jpril, Farrit and 
1665, my L<"^d Chief Jujlice Hyde, myfelf, and my ^jf^^'^^ 
Brother fVylde^ Recorder of London^ ihtn prefent, t h! P. c. 551. 
one Richard Farre^ and Eleanor Chadwick were in- Fofter 77. 
dified for breaking the Houje of Robert Stanyer^ V^Lpm 
and potting his Wife in fear, and jlealing from {^ coburc? 
thence jeveral Goods ; and upon the Evidence, the Lawful Pre- 
Caje was that Mrs. Stanyer whofe Houfe was '^"^ 
robbed^ had for many Years lived from her Hu/band, 
and hired this Houfe, and a Leaje was drawn up 
for the Houje in her Hu/band's Name, which he re- 
fiijed to Jeal, and faid he would have nothing to do 
with, but the Landlord and Jhe agreed, and Jhc con- 
Jlantly paid the Rent, and had the Houje very well 
fumijnol, and had Plate, Jewels, and Houjhold Stuff 
of very good Value, and Parre the Prijbner, and 
* Eleanor Chadwicif who lived with him as his Whore, ndiftjka Crf- 
and fo had done a great while, intending to rifle her f^^ "** ^'*'*' 
Houfe, laid this Defign, viz. Farre went to an At- i Haifie. 1*33. 
tomey of the Common Pleas f and told him that Mrs. i Sid. 254, 
Stanyer was his Tenant and in Arrear for Rent, and ^ ^ ^ 
he had no way to get her out but by ejection, firma^ 
and thereupon, he according to the Way now ufed, 
made a cafual EJefior of his own and deliver«l a 
Declaration, and Eleanor Chadwick made a falfe 
Oath in the Common Pleas, that jhe had delivered 
a Copy of that Declaration to the Tenant in PoJJef- 
jion, and thereupon Judgment was obtained (accord- 
ing to the Conrfe) againjl the cafual Ejefior, and a 
Writ to the Sheriff to deliver Pojfejlion, and there- 
upon Farre got the Sheriffs Bailiffs to execute the 
Writ, and turn Mrs. Stanyer out of Pojfejjion, and 
at the fame time Farre took out a Latitat againjl 

K Mrs. 
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Mrs. Stanyer^ f<ippoiuig a debt» and at the fame 
Time arrejled her and would take no BaU, bat 
canjed her to be carried to NewgaU^ and then Farre 
and Cbadwick went to rifle her Goods in the HouJe» 
and broke open Cubbards and Trunks, and took [44] 
awayjewek and Plate, and carried them into his 
own Hott/e, and hid them there, and carried away 
divers of the Goods by Night, and took the Pewter 
which had her Hujl^d's. Arms upon it, and got 
them taken out, and jbld other of the Goods ; 
and after npoa Complaint to my Lord Chief JujUce, 
by his Warrant iF^rr^'i Houje was jearched, and 
the Jewels and Plate there found, and divers other 
Goods ; and Farre and Chadxvicki upon Examina- 
tion by my Lord Chief JujUce, were jent by him to 
Newgatif and now this Indifiment preferred againjl 
th^, and Farre being ajked what colour of Tide he 
had to the Hou/e, could pretend none,, but it ap- 
peared that the true Landlord had received the Rent- 
of it for many Years, and that no Rent at all was 
behind. And Farre being s^ed what cailfe of 
Afiion he had againjl Mrs. Stanyer to cauje her to 
be arrejled, could pretend none ; and being likewije 
ajked what colour he had to break open Trunks and 
Cubbards, and to tak^ the Gi9ods and fell them, and 
caufe the Coat of Arms to be expunged, he could 
make no pretence ; and it was agreed by us all, that 
although they had inade -uje of the Law and Officers 
of Law. to get the Pojfejfion and arrejl the Woman, 
yet if all this done in fraudem Ltgis with intent to 
Rob, this courfe was fo far from excujing the Rob- 
bery, that it heightened die Offence by abufing the 
Law, and the Procejs of it without Colour of Title, 
&c. As Co. Pi Cur, 6^. if Thieves pretending to 
be robbed, raije Hue and Cry, and call a Conjlable 

in 
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in the Night, and caufe him to fearch an Hoiife on 
pretence the Thieves are there, and thereupon, by 
Command of the Conjiable, the Door is opened, 
and they go in, and then rob the Houje, this is 
Bnvglaryi thoogh -the Houfe was not afhially broke 
open by diem, but opened at the Command of the 
Conjlable, for this being infraudem Legis Jhall be 
accounted as an aflual tweaking in them, and Jo was 
Le Motfs Cafe adjudged, which is in this Book the 
next Cafe before this, and fo it hath been adjudged, 
that if Goods be di/lrained, and put in a Pound, and 
one who hath a De/ign to Jleal them, goeth to the i Hawk. 131, 
Sheriff and gets a Replevin for thefe Goods, and by '33* 
colour of thk Replevin, the Goods are delivered to 
him, and he driveth them away and Jells them, 
having no colour of Title to them, this is Felony. 
And we aljb agreed, that adtho' Mr. Stanyer the 
[45] Hujband did not dwell in this Houfe, and refufed to 
have to do with it, yet the Indifiment was well, for 
breaking open his Dwelling HouJe, for whatever the 
Wife hath is the Hujband's in Law, and it cannot 
be faid to be the Wive's Houfe, and fo Direfiion 
was given to the Jury, that if they did believe that 
the Prifoners had done all this with an intent to rob, 
they ought to find them guOty, and the Jury did find 
them guilty, and both of them had Judgment to be 
hanged, and were exe<:uted accordingly. 

At the fame SejQTions, one Edward Parret was in Copdatuti Cafe. 
the Place where the Prifoners ufe to Jland at the j^^'l^l^^ 
Goal-delivery, who was in for Murder, for which he hdping him" 
had afterwards Judgment, and while he was there, away from the 
one John Copeland a Scotchman^ being in very good p^^J^^ 
Clothes, went in thither under colour to fee him, and put at the Tune 
watching the Time when the Keepers were bujie, he of Tryaii in the 
opened the little Door which was bolted, and went ^^^ ^'^^' 

out. 
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out, and Parret the Prijbner followed him, and the 
Keeper of the outward Door not knowing them, 
opened that to them, and they both went together 
out of the Yard, and run down By- Allies into ohiw- 
Lane^ and jb to fFbite-Fryers^ but the Keepers pre- 
Jently mijjing the Prijbner, made after them, and 
beins told which Way they run, overtook them in 
fVbtte-Fryers^ and brought them both back, and 
thereupon Copeland was indifled for Felony, for 
rejctting Parret^ being indified for Murder, and 
upon the Evidence it was jwom that after they were 
taken, Copiland /aid he had done nothing but what 
he ought to do to help away his Friend, who was in 
danger of his Life, and on this Evidence he was 
found guilty, and on his Requejl he being to have 
Clergy, it was allowed to be put into the King's 
Pardon, among/l thofe Prijbners of that Nature, ^Inio 
were to be jent beyond the Sea, it having been lately 
ujed, that for Felonies within Clergy, if the Pri- 
foner dejire it, not to give his Book, but to procure a 
conditional Pardon from the King, and fend them 
beyond the Sea to jerve 5 Years in /bme of the 
King's Plantations, and then to have Land there 
ajjigned them according to the uje in tho/e Planta- 
tions, for Servants after their Time expired, with a 
Condition in the Pardon to be void if they do not go, 
or if they return into England during feven Years, or 
after without the King's Licen/e.^ 

At the fame SeJJions one was indified for Burglary, [^6] 
for breaking open a Houfe in the Night, and Jleal- 
ing away Goods, and upon the Evidence, the Cafe 
was, that he whofe Goods were Jlolen, had hired the 

Houfe 

' As to Tnmfportation, Ctt i Hawk. 416, Ap. 13th, and 
a Hawk. 507, Chap. '3 3, continued per totiun. 
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Honfe which was broke open in the Night, and had i Hawk. 133. 

the PoJJeOlion delivered him, and had removed /everal .' ^* ?- ^ 55^* 

of his Goods finom the Houje he ibrmerly lived ^ ^^ '* 

in» to the Hoaje which he had newly hired, but lay 

in his irjl Hoafe till he had removed the Rejl of his 

Goods, and fitted his new Hoofe, by fetting op Beds 

to lie there: And fn this Time, before he had 

lodged in his new Hooje, that Houje was broke open 

in die Night, and his Goods jlolen. And it was 

doobted whether this were Burglary, becanje fome 

of US held ft corid not be faid to be his Manjion- 

hoaJe before fodi Time as he had ever inhabited it, 

bat others of us jaid it woold be a very mijchievous 

Caje that Thieves might take fuch an Opportunity 

to rob in the Night, and have Benefit of the Clergy ; 

and if a Man have a Dwelling-hoofe, and on Occa- 

Jion, he and his Family be out of it all Night, and 

then it is robbed, this is without Queflion Burglary, 

and in this Caje by taking the Houje to inhabit, and 

bringing his Goods thither in order to inhabit, and 

forbearing the Lodging only untill his Goods and Beds 

can be jet up, this might well be called his Manjion- 

hooje, and jhoold be jo ejleemedin Law, Ideo ^sere 

At a Gaol delivery when holdcn in the OIJ Baily Seditious Mect- 

for Newgate^ lO May 1665, myfelf ^"^ Brother '^^^^l^^ 
IVylde there prejent, Richard Thompfon^ Henry 
Gajfe and Jane Boodle 3 Quakers, were indiSed for 

the 3"^ offence for being at an unlawfull conventicle It was proved 

at the Bull & Mouth the 2°^ day of April! lajl be- "^^'f'^^T 

, «o.-i f r^ rt % r ^' t ^0 preaching 

ing the Sunday after Eajterday on pretence ot religious ^^ prating to 
worjhip with divers others above the number of 5 them. 
of the fame family, &c, and upon the evidence, the 
two former convi^ions of them all were produced 
and read, and then feverall witneifes Jworn who 

proved 
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proved they were all at the Bull and Mouth the jaid 
2"'^ of April with above 20 others, and the witnejjes 
being ajked what they were doing depofed that they 
could not tell, but jaid when they were brought 
before the Jujlice of Peace jbme of their Company 
being aJked, what they were doing made anjwer 
that they were jeeking God in fpirit, then the pri- 
jbners being aJked what they were a doeing, one of 
them jaid that they were not within the meaning of 
that Statute, for that Statute is only againjl Juch 
who under pretence of tender conjciences in their 
meetings contrive injurre^ions. To which I an- 
wered that the preamble in the A3 doth recite that 
uch mijcheifs had happened under colour of fuch 
meetings, and therefore that AS was made to prevent 
the occajlon of the like, that they Jhould not have 
opportunity under colour of fuch meetings to contrive 
any juch mijcheifs, and therefore the body of the AS 
prohibits the meetings, and maketh juch as are 
prohibited to be a crime, and that for that they were 
indiSed ; for if it could be proved that they were 
then aSually contriveing an Injurreflion, they Jhould 
be proceeded againjl after another manner than now, 
viz : for High Treajbn, then they ajked what 
they were doing, they an/wered they were not to 
accuje themjelves, to which 1 told them that they 
being indiSed for an unlawfuU meeting the proof lay 
on their parts to make it appear what they were 
doing, and Jo to excuje which they refujed to doe, 
then I aJked them if they would yett conforme to 
the Church of England, and by Jo doing the^^ might 
free themjelves, to which they replyed they would 
not for the Church of England was no true Church, 
then I gave direSions to the Jury and told them 
that with the two former conviSions they had 

nothing 



k 



Murder and other Offences. 71 

nothing to doe, for they were fliiall and conclu/ivc 
by the AS of Parliament and not liable to any 
other examination, but are Jhewed to jluisfy the 
Court that the prijbners are now duely proceeded 
againjl by IndiSment they having been twice 
already convicted, but all they had to doe was to 
inqaire whether they were at the lajl unlawfull 
meeting the 2'"* oi April contrary to the Statute 
for which they had already heard their evidence, 
and the di regions of the Court, in anjwer to the 
objeSions made by the prijbners, ]b the Jury went 
out, and after a long Jlay, it being about 7 of the 
Clock in the evening the Jury were jent for to come 
into the Court whether they were agreed of their 
VerdiS or noe, and after they were come I ajkt them 
if they were agreed and they jaid no, then I took 
the names of the Jury and ajked them one by one 
whether they were jatisfyed that they were at the 
Bull and Mouth on Sunday the 2"'^ of April, to 



atisfyed 

atisfyed I aflctifthey 



which every one of them anjwered they were 
of that, next I aJked them if they were ^ 
that they all were above the age of 16 years, they ^eJeatoit*^^ 
anjwered they were, then I aJked them if they were any fecuiar 
fatisfyed that there were above 5 bejides thofe of the bufmeffe, they 
fame family, to which they all anfwered they were, d"a^'^oTthl*'n^ 
then I ajkt them what they doubted, they faid it know. I alkt 
was not proved that they were not there under pre- them what 
tence of religious worjhip In other manner than the ^^^ were^a-^ 
Statute appointeth, to which I anfwered tliat I had doing, they 
already declared the law to them that they being answered, Wor- 
indi^led for being at an unlawfull meeting under q^^^^ ^ 
pretence of religious fervice and worjhip the proof r^^^ roof that 
lycth on their part to make appear what they were the Statute re- 
doing, for they bejl knew and can bcjl make it quires ia the 
appear, and the proof by law ,lyeth always jupon ^^""^ "^ ^°" ^ 

thofe 
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the party, proof thofe who in Judgment of Law have bcjl knowledge 
of wittneiTw as ^^ ^^^ |-^^ ^„ j ^^^ j^a ^y^^^ ^^ ^^^^ j^ appear if 

of the h€t, and they were about any other bujinejje, and to make any 
certainly all Other conjlrufllon Were to make the afl of no effeS, 
ftances'make's ^"^ befidcs that I told them they had very good 
noror*iet> of the and full evldcnce for that very thing, for firjl it was 
fad which is depofed by the witnejjes that jbme of their Company 

s'tit^rbattc- l^^*"? ^i^^^ ^y ^^^ Jujlices of Peace what they were 
fides they have then doing, anfwered they were fecking God in 
evidence by fpirit, and they had reajbn to beleive they were all 
Sslrt t'hey upon the jamc buJlneUc. Secondly thefe perfon. 
were preaching Were already twice convicted before tor being at the 
or prating. jame meetings, which may jatisfy them what the 

end of their meetings are. . Thirdly, they being 
ajked what they were doing, they anfwered they 
were not bound to accufe themfelves, which is a kind 
of confejjion that they were under pretence of reli- 
gious worjhip, efpecially they refujing to give an 
account or to make the leajl pretence that they were 
about another buJineJJe. Fourthly, they being ajked 
if they would yett forbear thofe meetings and con- 
forme to the Church of England, they anjwered they 
would not, for the Church of England was no true 
Church. Fifthly, this Meeting was upon Sunday, 
and at the Bull and Mouth, which is a place noto- 
rious for thefe meetings as our Churches are for 
ours ; and therefore I advifed them, having fo full 
evidence they would doe their dutys and not think 
that Jurys might not take the bitt between their teeth, 
and do what they lijl, for if they failed to doe theirs 
I Jhould not fayle to doe my duty, and ^o fent them 
out again, and then they Jtaying a great while I 
fpoke to the Sheriffes ot London and told them that 
I expeded they Jhould keep the Jury together all 
night in a room without fire or candle, meat or 

drinkes, 
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drinkes* or bedding, till the next morning, and then 
I would come again and take their verdia, and ]b I 
gave order to adjom the Court. Before it was done 
^nnebody run to them and told them what dire3ion 
was given, and then when the Court was adjoming 
word was brought that the Jury was agreed ; /be 
wee /laid till they came, and then I bid the Clerk 
take their verdifi ; and they being ajked every one 
whether he was guilty or not they gave their 
verdifi to all 3 that they were not guilty; then I bid 
the Clerk repeat their verdi3, and a/k them if it 
were their verdifl ; they all /aid it was ; then I 
bid the Clerk give me the names of the Jury, which 
he did, and I a/ked them if they were all agreed of 
that verdift, then two of them faid they were not 
/b. I examined them by the pole man by man, and 
a/kt every one of them if they affirmed that verdiA, 
and 10 of them /aid they did and 2 of them faid 
they did not, but were /atisfyed that the pti/bners 
were guilty ; then I a/kt thofe two why they 
would give a verdifl contrary to their oath, the 
plain evidence and their own Judgment ; they /aid 
they were overborne by the greater number. I told 
them that was a great mifdemeanour, and they ought 
before the verdiS given to have acquainted the 
Court with it, and then the Caufe of difference would 
have been examined, and order taken with tho/e 
who were ob/linate agatn/l evidence and direSion of 
the Court, and for that I fett a fine of 5 marcs upon jurors ftned for 
thofc which prefently after I did dijcharge: but giving vtrdift 
for the other 10, who again/l plain evidence and cauft co™lra!i 
direfiion of the Court, merely in oppo/ition to to the evidence 
Ju/lice, and in complyance with thofe dangerous men *"<* direaion or* 
whofe opinion and prafiice is de/lrudive to the Go- ^ ^ °"'' 
vernment, and that they and others may know that 

L a willful I 
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a willfull Jury cannot make an AS of Parliament or 
the Law of England of no eifefi but they are ac- 
countable and punijhable for it, therefor I jett a 
fine of 100 marcs a peice upon every of them, and 
committed them to Newgate untill they paid their 
fines ; and after that Court was adjomed I fpake 
to the SheriiTe Doe^ one of the Sheriffs of London, 
and told him that I underjlood the Sheriffs of Lon- 
don claimed all fines to themjelves, and I did dejire 
Fines are him that thoje fines jhould not be abated or com- 

granted not to pounded without my knowledge, and in caje they 
finMb*deroga- Were I told him they mujl expe3 to an/wer an 
tionofthe Information in the King's Bench for abujing the 
Kings Jufticc. King's grace and rcndring the King's Jujlice 
contemptible, and in overthrow of the Government 
and to the encouragement of offenders of that na- 
ture, and that thereupon they muJl expefi to have 
that Grant of the fines to be forejudged and never 
to be [mixed ?] with that they had ]b much abufed 
{Vide ante, page 54). [And I then Jlatcd] that in 
criminal cafes the Court may fine a Jury who will 
give a verdiS contrary to their evidence; and the 
reajbn (as I take it) is that otherwije a headjlrong 
Jury might overthrow all the courje of Jujlice, for 
no attaint lyeth in criminal Caufes, and aljb one 
Verdifi is peremptory, and a new tryall cannot be 
granted in criminall caujes, and therefore the Judges 
have alwaj^ punijht fuch willfull Juries by fine and 
imprifonment and binding them to their good be- 
haviour. But in civil caufes betwixt man and man, 
if a Jury give a verdift contrary to their evidence 
there the Court cannot fine them, becaufe there is 
other fufficient remedy by attaint or on Certificate of 
thejudffe by granting a new tryall; and this was 
agreed by mojt of the Judges in Serjeants Inne in 

Chancer}' 
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Chancery Lane, about one year Jince, where my 

Lord Chief Jujlice Hide^ In Oxford Circuit, had fined furors in civil 

a Jury in a civill caufe for going contrary to their ^^^\ 

e^dence and his direAion, being the Judge of the fi"elbic! * * 

Ajjife in that place. But though in civil cafes the 

Jury IS not flneable for giving a verdifi contrary to 

their evidence, for the reajbns aforefaid, yett for 

their mijcarriage in civil caufes Jurymen are fineable, 

as the book cited (ante, page 54) proves, viz. 8 Jff[ 

PL 35, a Juror fined becauje he could not agree 

with his companions, but kept them together a day 

and a night without good caufe, although at lajl he 

did agree with them; and Dr. and Stu, 18 Edit. 

cap, 52, 271, in Civil Caufes if a Jury will not 

agree the Court may fine them, fo if they will eat 

and drinke without leave of the Court before they 

have giveh their verdifi (note the whole caje of the 

Quakers as to fining Jury, now not law). 

At the fame SejQions Mr. Martin Gardner^ and (^^*«Care. 
other Officers and their Soldiers, to the number of ?oWi«" ^"^^^ 
Nineteen, were indided for breaking open the Houje Hou^by 
of yonathan Hutchinfin near Cheafjide In the Day Wamnt to 
time, and putting him in fear, &c. and Jlealing away I^^^^^Jj?** 
feveral Goods, and upon the Evidence, the CaJe was **" * ^^^* 
that the Lord Arlington^ the King's Secretary, by 
Order from the King made a Warrant to apprehend 
certain Perfons named in the Warrant being danger- 
ous Perjbns ; and this Warrant was direfied to one 
of the King's Mejfengers, and he having Notice 
that thofe Perfons named in the Warrant were at a 
meeting in Hutchinfin* s Houje, dejired thoje Soldiers 
to ajjijl him In the taking of them, whereupon they 
came to the HouJe, and broke open the Door, and 
apprehended fome of them, but in the doing of it, fome 
of the common Soldiers without the Knowlec^e of 

their 
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their Officers^ and asainjl their comoumd took away 
a Cloak, and Jbipe Jmall Things out of the Hoafe» 
hot the WitnejQTef could not tell which of the Soldiers 
they were, hot /aid, my Lord Mayvr who took the 
Examinations could fit them upon the Perfims ; and 
my Lord May^r being now abjeni, upon Oca^|km of 
the Death of Sir Tbmas Vymr, who died this 
Morning, I conceiving it necej^ry to Jay JbmetUng 
to JatiJTy the Citizens and others jianding by, did to 
this EiTea dedare the Law, That if Jevecal Perfons 
come into a Houje together with aai intent to jleal, 
if but one of them /leal Goods, they are all equally 
guilty. 2. That this Warrant now produced was not 
jufiicient to Jujlify the breaking open the Doors of 
the HouJe, and Soldiers ouffht not on any Pneteace 
to break open Houjes unle^ they have with, them a 
Civil Ofiicer, as Ju^ce of the Peace, or Con(lable. 
3. Tliat if Per/ons have a Warrant to apprehend 
any one, and they in order to execute the Warrant 
break open a Door, and mijlake the Law in that 
Point; this breaking of the Door maketh them 
Trefpajfers, but can never be Interpreted to make 
them guilty of Felony; for their Dejign was not to 
commit Felony, and there mujl. be always a feloni- 
ous Intent to make a Felony. , 4, If after a .Door 
broken with intent to apprehend a Perfon,. any of 
the Company take away any of the Goods from the 
Houfe, this is Felony in the Perjbn that did it,, and 
in none of the Rejl ; unlcjs it can be proved that 
any of die Rejl were ajjentlng to the taking of the 
Goods, and then^ it is Felony in as biany as con- 
fented; and after this clone, by reafon the Evidence 
' could not be made out without the Examinations 
taken by my Lord Mayor and. he was abjcnt, there- 
fore I dijchargied the Jury of them> and ordered Bail. 

to 



[47] 






Murder and other Offences. 77 

to be taken of them to appear the next Goal-de- 
Uvery,* 

Vide^ This Book before, concerning ReJUtation of ^^ 54- 
Jlolen Goods to. the Riojeciitor. /^If jipon his Evi- 
dence, or Evidence proved by Mm, the Thief be * Hawk, h'* 
cteVified, I have made a great incrairy, and find 
that my Brother fFyldi was in the Right, for the 
Words of the Stat, of 21* //. SL C. 1 1. are general, 
than, wheref the Thief is convified at the Prajecntion 
of the Patty rtfbbed, there the Party robbed /hall 
have -ReiUtntion, .and- taketh no Notice whether the 
[48] Cm6m be JbU in a Market Overt, or not ; fo by that 
Siatale the Commoil Law is akered as to that 
f^v^ And for the StaU of 31 Blivs^ Cap. i%. 
concerning. Horjes jlolen; and jbld in a Market 
Overt^ the Owner may have them again if he make 
claim within Jix Mondis, and pay the Btoyer what 
he paid bohafidt^ that is iiothing to this Caje. For 
that Statute giveth that kind of ReJUtution as to 
Hprfes, attho° there be nO Prb/ecotion. And for 
the Bijhop of Wwcefier^s Cajfe, *tls true, the Infer- Moore 36a 
ence of the Book is as it is there Jaid; bat the main 
Point \itras riot there in Qaeftion, altho' in. thofe 
Times there was a doabtfol Opfaiion what the Law 
was ; and I jpAke witU Mr. Lety a very gbod Clerk, 
who hath attended the Sejlionx at the OH Baily 
above forty .Yesirs; andl ajked him how die Prac- 
tfee th^re ^ru, and he told me: it was doubted till 
about 4 & 5 G^r. i.' And then Jujlice Joms^ and 
Jeveral other Jud^res advijed about it, and did refolve 

, that 

' DUc^arj^ng the Ju^of Offenders^ (eems all through this 
Book, to have been the Pra^ice in the Time of Kelvogs fee 
tht'Caics ia the Margin^' but fee the contrary are the Rules 
tQcn icferred to* 
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that the Party who lojl the Goods and pro/ecoted 
the Felon to Convifiion jhonld have RejUtotion of 
his Goods which were jlolen, notwithjlanding they 
FiJe Ci.far Were fold in a Market Overt, and ever jince that 
^^V^ ^!J Time he fays the Prafiice hath been accordingly. 
not^dth^ding ^^'^ ^^ ^^1 ^^^^^ plead to a Writ of RejUtution in Jadi 
a Sale in a Mar- a Cafe» that he bought the Goods in a Market 
^/ifS A ^^'^ ♦ ^«' ]*"" *^ Refolution the other Party 
peaf at ^m-^ prefendy demurred unto it, and had Judgment : 
mon Law; And I think it to be a very good Rejblution war- 

jK slSdi^diat "^^ '^y *^ Words of the Stat, of %i H. 8. and 
Reftitution tends to the advancement of Jujlice to make Men 
fludibemadein projecttte Felons, and it will difcourage Perjbns 
^^« ™«^ from buying Jlolcn Goods, tho^ in a Market Overt ; 
the Profecudon ^OT uoder that pretence Men buy Goods there for a 

mall Value of Perjbns whom diey have reajbn to 
« ^. w. /"iP^» ^*^** PraSice this Rejblution will abate. 
anAppeal'ar Cokis Magna Chatta is exprejs in Point, that 
Common Law. upon the Stat, of 21 H. 8. the Owner who Proje* 

cutes Jhall have Rejlitution, notwithjlanding a Sale 
in Market Overt Note^ If Goods be Jlolen, and 
not waived in flight, nor Jeized by Jbme of the 
King's Officers, as Jufpefied to be jtoien, there the 
Party that is robbed may take his Goods again, or 
bring an Affion for them, altho' he doth not Proje- 
When reftita- cute. Vide Co. 5. Rep. Foxley*s Cafe 109. Stamford [49] 
n^ "^ ^^^ P^ ^^- '86. b. But if the Goods be waived by 
the Felon in his Flight or in Caje they be not 
waived, yet if they be feized by any of the King's 
Officers as Jujpefiing them to be Jlolen, there the 
Party Jhall not have Rejlitution, unlejs the Thief 



of him who loft 
the Goods as 
in the Cafe of 



be conviSed at his Pro 
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Cor. 186. b. And in 



ecution, Vide Stamford^ PL 
uch Cajes the Party Jhall 
have Rejlitution only for /uch Goods as are ex- 
prejfed in the indiSment, and not for any other 

Goods 
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Goods tho^ jlolen at the fame time, if they are 

omitted oot of the indiSment, becaafe by that omif- 

jion the Thief might have efcaped, Co. 5. Rep. 

FoxU/s Cafe no. Kidi for theje matters Stamford^ 

PL Cor. TttUy Frejb SuU^ 165. and TttU Wa^ 186. « Hawk. 239 

and the farm Book TttU} ''fif- 

The QnejUon, whether at this day there needs One witnefs is 
two Witnejfes to convifi a man of High Trcafon, ^^ ^ . 
hath mrown only upon the Opinion of Co. PL Cor. Jj^^^^^ 
2Sf 26. where amongjl other things, he delivers an s H.P.c. 287. 
Opinion that at the Common Law, two Witnejfes * ?'*^*^' 59<^ 
are needful in Cafes of Treajbn, and cites many ^^' 
Books in the Margin ; but none of them warrant 
any jnch Opinion ; and there are many things in 
his Pojlhumons Works, efpedally in his Pleas of 
the Crown concerning Treajbns, and in his Jurif- 
difiion of the Courts concerning Parliaments, whidi 
lie under a Sufpicion, whether they received no 
Alteration, they coming out in the time of that 
which is called the Long Parliament^ in the time of 
that defperate Rebellion againjl King Charles the 
firjl. out certain it is, there are many Errours in 
tlioje places ; but as to the main Qyejlion, it Jeemeth 
to me very plain by the exprejs Words of the Stat. 
of I E, 6. c. 12. that at the Common Law one 
Witnefs was fufflcient in High Treafon. For the 
Words of the Stat, are, no Perfon after the iirjl day 
of February f then next comings Jbould be indi£fed, con^ 
vi^edf &c.for any Offence of Treafon^ lie. UnUfsfuch 
Offender be accufedby Two fufficient WitneJfeSy which 
proveth Jlrongly, as I think, that before that time 
one Witnefs was enough, and, in all Cajes at Com- 
mon Law, Proof by one Witnefs is fufBdent, and no 

authority 

* Title Appeals. St. PI. Cor. 66, as I believe. 
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aathorlt^) that I can findi In'any Bdbk is otherwi|«, 
Jo that I take 'Ae neceflitr of two Witneget war 
indttced by the' StaU in tt. 6. and then the Force 
of that Statute is taken av^y by the i & 2 Ph. (^ 
Ma. cap. ta whidi altho' it were In the generala [50I 
Law which expired with that Qgeen, being inade 
for prejer^tion of her Perjbn, yet' thkt Clasje in 
that Statute, that Trials for Treafoos Jhall be 
according to the coarfiT of Common Law, is a per- 
petual Clauje, and rejtoreth the Common Law as It 
was before the Stat, i of jE. 6. and the Stat, i & 2 
Pbil. bf Ma. eat. xi. which is the next Chapter 
concerning Treajons, in counterfeiting Mbnies, faidiy' 
that the OCfenders JliaU be hidified, conviScd; and 
attainted by Juch like Evidence, and in Juch manner 
as they nikrl^ have been befone the firfl Year of the 
late K. E. 6. whidi points exprejiy to the time 
when two WitneJQfes were required, and which by 
this Statute appeared not to be at the. Common 
Law.' 
ni. Stai. I. That Brokersy as they are now ufed for taldng ti 
7iv. c. %i. ^^^ ^ buyfaig of Aparrel, Bedding, Plate, Jewels^ 
&c. is an unlawfof Trade, and enaaed, that no Sale 
Sale to Broken to fuch Perjons in Lo^fty IVeftniinJUry Swikwark^ 
p?S^** or within two miles thereof, alters any property; 
^"^^ and that if they refuje to Jhew any Judi Goods jb 

pawned or Jbld, diey forfeit the double value : and 
jb there b a difference betwixt the ancient Brokers 
and thefc new Broker s^ Jb that by the Statute if any 
jlokn Goods be bought by them, the party may 
have his ASion againjl them for the Goods, \diether 

he 

> But this Doubt is removed by Statute 7 W. 3, C. 3. Vide 
Fofter I Dilc. on H. T. Cap. 3. p. %%i. %. Ed. 
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he projecnte the Felon or no, for the property 
remains to the Owner, notwithjlandinff juch jalc.^ 

Mtmorandum, at Lent Circuit at IVtnchiftir^ i8 UfJ^tQ$St, 
Car. 2. One Henry Hood was indified for the l*^^^ 
Marder of John Newen^ and npon the Evidence it SniS!t»c^. 
appeared, that he killed him without any provoca- tmy to dittc- 
tion, and thereupon I direfied the Jury, that it was ^ ^^'^ 
Murder ; for the Law in that Cafe intended malice ; ^^^ P^54. 
and I told them they were Judges of the matter of ThUcmrfeof 
fafi, vix. whether Newen died by the hand of Hood; ^J^^f*^^ 
but whether it was Murder or Manjlaughter, that ^t fincecoo^ 
was matter in Law,^ in which they were to objerve demnedy and 
the direSion of the Court Bjit notwithjlanding JJJ^^"^ 
they would find it only Manjlaughter ; whereupon aVodiacon-^ 
I took the Verdifi, and fined the Jury, of which trary to Evi* 
John Goldtvier was the Foreman, 5/. a piece, and *"*^ 
committed them to Goal till they found Sureties to 
[51] appear at the next Ajjizes, and in the mean time to 
be of the good Behaviour : but after, upon the Peti- 
tkm of the Jurors, I took down their fines to 40/. a 

piece, 

' But coft to Pawnbrolcen in Great Britain. Vide 30 Gea 
a. Cap. 24. and 24 Geo. 3. Sela. a. c 4a. 

' This feems to have been a wrong dlre^on, becaofe the 
circumftance of provocation is as much a matter of fa£l, and 
to be colle£^ed from the teftimony of the witnefles as the giving 
the mortal wound. Probably in this caie there was Ibme pro- 
vocation which the jury thought a fufficient one to excite the 
prifoner's fudden refentment and put him off hts guard, and 
thereby entitle him to the benefit of clergy, but which the 
judge did not think fufficient for that purpofe. The exiftence 
of a provocation is certainly a matter of faJEk to be proved by 
evidence and found bv the jurv. The fuffidency of a provo- 
cation that is proved by evidence to exculpate the priibner 
from the charge of murder of malice aforetnought, may per- 
haps be a matter of law. See below, oage 88, lines 10, iz, 
and II, the 8th refolntiou of the judges in Lord Motifs 
Caie. 

M 
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piece, which they all paid, and entered in Recogni- 
zance, CsTf.^ 
The OtSmuf^ At the jame Ajfizes at Winchifter^ the Clerk ap- 
orBilhop^s pointed by the Bijhop to give Clergy to the 
^^^^ Prijbnen, being to give it to an old Thief; I 
ronerdtd read direfied him to deal clearly with me, and not to fay 
when he covld Ugif in cafe he could not read ; and thereupon he 
to^J^*to delivered the Book to him, and I perceived the 
abde the Prijoner never looked upon the Book at all, and yet 

Court; the Bijhop^s Clerk, upon the demand of legit or non 

% Hawk. 501. ^^;^^ anfwcred legit; and thereupon I wijhed hhn to 
center, and told him I donbted he was mijlaken, 
and bid the Clerk of the AjQ[i2es a(k him again, legit 
or n$n iegitj and be anfwered again jomething 
ang>fly» ^^^- Then I bid the Clerk of the Ajpzes 
not to record it, and I told the Parfon he was not 
Ante 40. the Judge wfaedier he read or no, but a Minijlerial 

Officer to make a true Report to die Court. And 
ft H. P. c. 380. Jo I canjed the Prifoner to be brought near, and de- 
3^1* Uvered him the Book, and then the Pri/bner confeffcd 

he could not read ; whereupon I told the Parfon he 
had reproached his Funfiion, and unpreached more 
that day than he could preach up again in many 
daies ; and becaufe it was his perfonal Offence and 
ft Hawk. 500. Mifdemeanor, I fined him 5 Marks^ and did not 
501. fine the Bijhop,. as in caje he had failed to provide 

an Ordinary. 
Mr. Fw^t My Brother Archery upon dijcourfe, told me he 

KnUn a Man ^^^ remembered the Cafe of Mr, Ford^ a Gent, in 
in defence of" Grays Inttf who in the time when Sir Nich. HyeU 
hb own Poflef. was Chief JufUce, was indited of Murder in the 
^% TjiJot^" Kfaig's Bench, and upon the Evidence, the cafe was 
juftifiabie. ^^ ■^''' ^^^ ^ith Other Company, was In the Vine 

Tavern 
> But fee Bufliers Cafe. Vaughan 135, and a Hawk. %!$' 
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TaviTM in Holitni, in a Room, and fome other > Hawk. 84. 
Company, bringing with them Jbme Women of ill \^^^\^. 
Fame, wooid needs have the Room where Mr. Ford vide Maw- 
was, and torn him oot, to which Mr. Ford an/wered, gri<ige*8 Cafe, 
that if they had dvUly defired it, they might have ^^ ^^ 
had it, hot he would not be turned out bv force, and 9 st. Tr. 61. 
thereupon they drew their Swords on Axr. Ford and Mmorand. 
his Company, and Mr. Ford^ drew his Sword, killed ^S'''^ 
one of them, and it was adjudged JuJli&aUe. 
[52] At the Goal-delivery in the Old Baily^ 19 Febrtt- Jmut' and 
arj 1665, John Jones and PhiOp Bever^ were in- -K^^-^'Crfc. 
diScd for Burglary for breaking the Kfai^s Houfe » " '"' 
at fFbitihaly and /lealing from thence the Goods of % Hawk. 519. 
the LfOrd Combury, and were found not Guilty ; ^^^ 33* 
and after were indified for the Jame Bufglary, and 
jlealing the Goods of Mr. Nunnefy : and we agreed 
that they being once acquitted for the Burglary, could * ^^^^ 195* 
not be indified again for the jame Burglaiy, but 
might be indified for jlealing the Goods of Mr. 
Nunnefy according as it was ibrmerly rejblved in 
Turmr's Caje. Vide ante.^ But in this caje when 
we jaw the Evidence not fufficient to prove the jlcal- * „* p^p^''* 
ing of my Lord Combwfs Goods, we might have J^ 3, i^^e!* 
di^iiarged the Jury and jb taken no VercUS ; and And Refotncet 
then he might have been indified for that Burglary, i^>^ 
and jlealing the Goods of Mr. Nunnefy. ^"^ "^"^ ^^ 

Memorandum^ Mr. LoOj the Cleik of the Peace c^S^'Houfe 
for London, then told me, that about twenty Years and ci^ Hode. 
jmce in the Caje of Mr. Gardiner j who was a Citi- « Hawk, 133. 
zen, and had a Houje in the City where he ujuaUy ^"^^J^ 
lived in the Winter, and another Houje in the inadweUiDg 
Country where he ufually lived fai Summer ; and Houfit, thouih 
^ ^ ^ whUe ^**»- 

^ This Cafe cootiinici to he doubted, whether it be Law. 
Vide Fofter in nods 174. ' Page 43. 



perfon in the Jf 
koQie at the 
time of com* 
mitdngit. 



Foft.68, 



% Hawk. 440. 
Prindpali in 
Mufder, tbo* 
aUent. 
Foft. 349. 



% Hawk. 440. 
Pcribn abfent 
Principal in 
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whflc he and his FamOy were In the Country, his 
houfe in the City was broken open in the Night, and 
his Goods Jlolen; no Perjbn being in the Honje, and 
it was adjudged Burglary, for it was his Manjion 
Houje, 

Memorandum^ That my Brother TwifiUn jhewed 
me a Report which he had of a Cliarge given by 
JufUce y^es to the Grand Jury at the King's^Bench* 
Barr in Michaelmas Term^ 9 Car. I. In which he 
jaid, that Poijbning another was Murder at Common 
Law* And the Statute of i E. 6.^ was but dedara* 
tory of the Common Law, and an Affirmation of it. 
He cited Faux and RieUefs Cafe. If one drinks 
Poijbn by the Provocation or Per/uajion of another, 
and dietfa of it, this is Murder in the Perjbn that 
perjuaded it. And he took this difference : if A. 
give Poijbn to J. S. to give to 7. D. and J. S, 
knowing it to be Poijbn, give it to / • D. who taketh 
it in the abjence of J. S. and dieth of it. In this 
Caje 7. S. who gave it to J. D. is Principal. And 
A. who gave the Poi/on to J. S. and was abjent 
when it was taken, is but accejlary before the Fafi : 
But if A. buyeth Poifon for J. S. and J. S. in the 
abfence of A. taketh it, and dieth of it ; in this cafe 
A, though he be abjent, yet he is Principal : fo it is 
if A. giveth Poi/on to B. to give unto C and B. 
not knowing it to be Poijbn, but believing it to be a 
good Medicine, giveth it to C. who dieth of it ; fai 
this cafe A* who is abjent is Principal, or elje a Man 
jhould be murdered and there jhould be no Princi- 
pal : for B. who knew .nothing of the Poijbn, is in 
no fault) tho' he gave it to C So if ^ puts a 

Sword 

' See an Accoant of tlie Reafons of this Aft, Foft. 68, 
6^, 70. 



[S3] 
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Sword into the hand of a Mad Man, and Udt him Murder, where 
Ml B. with it, and then A. goeth away, and the Ja SfFSau'' 
Mad Man kills B, with the Sword as A* commanded not guilty, be- 
him, this is Murder in A. tho' abjent, and he is caufeofMad- 
Prindpal : for it is no Crime in the Mad Man who °^;^, ^ 
did the Fafi, by reajbn of his Madnefs, and he faid Dait. 359, 338 
that this Ca/e was kitely before himjelf and Baron <« 533* 
Trevor at the AJuses at Hereford. A Woman after * "• ^' ^•*'^" 
Jhe had two Daughters by her Hujband Eloped from 
him, and lived with another Man. And afterwards 
one of her Daughters came to her, and jhe ajked her 
*' how doth your Father," to which her Daughter 
anjwered, ^^ that he had a Cold," to which his Wife 
replied, *^ here is a good Powder for him, give it him 
in his PoJJet ; *' and on this the Daughter carried 
home the Powder, and told all this that her Mother 
had Jaid to her, to her other Si^er, who in her ab- 
fence gave the Powder to her Fatlier in his PojJet, 
of which he died. And he Jaid, that upon Confer- 
ence with all the Judges, it was refolved that the Perfons abfent 
Wife was Principal in the Murder, and alfo the ^^^ '" 
Man with whom jhe run away, he being proved to 2 HawlL 440. 
be advijing in the Poijbn ; but the two Daughters Foft. 349. 
were in no Fault, they both being ignorant of the 
Poijbn, and accordingly the Man was Hang'd, and 
the Mother Burnt. 

Memorandum^ that upon Saturday the 2% of April Refoiudont of 
x(^Ani%Car. a. All the Judge, of England t^^^ 
vt%. Myjclf, /. A. Lord Chief Jujtice of the King s the Trial of 
Bench; Sir Or, Bridgeman^ Lord Chief Jujlice of LordJdBr^. 
the Common Pleas, Sir Matthew Hales, Chief Baron i H^"t.%85. 
of the Exchequer, my Brother Atkins^ Brother i Lct. 180. 
Twifdeny Brother Tyrell^ Brother Turner^ Brother " Sid. %^7. 
Browne^ Brother fTtndham, Brother Archer^ Brother J ^ f^f • 
Rajnsfordp and Brother Morton^ met together at 7St.Tr.4Ai* 

^ . Serjeanfs S. C 
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Snyeani*s Inn la FUet^ftrtet^ to conjidcr of jiich [54] 
things as jnight in point of Law» fall oat in the Trial 
Vtii HmrU of the Lord M&rly^ wlio was on Monday to be trycd 
f5^-f*«» Jf by Us Peers lor a Mardcr, and we did all im& V9Ci 
fiJi, ti^tt '«r«»^ Ae Jeveral things following, pmrt i. Fii^l it 
a Tryai fay was agreed that npoa die Letter of the Lord High 
Peers the Pri- Steward direficd to ns» we were to attend at the 
chdie^»y Tryal in our Scarlet Robes, and the Chief Jadges in 
of Che Peen their CdUrs of 8S. ndiJch I did accordingly; bat 
that ve re- my IjQfd Bridgmou was abjent, being foddenly 
ti^edonh.1 takenwiththe Gout, the Chief Baton had not his 
Habit of the Cdbi of SS. having left it behind him in the Coon- 
Judsetatthe try; but we all were in Scarlet, but no body then 
^'^ had a Collar of SS. hat my/elf, for the Reafons 

aforejaid. 

2. It was rejblved, that in cafe tlie Peers who aie 
Tryers after the Evidence given, and the Prijbner 
withdrawn, and they gone to con/ult of their Ver- 
did, jhottld A^ut to /peak with any of die Jadges 
to have their Opinion upon any point of Law, that 
if the Lord Steward /poke to us to go, we /hould go 
to them ; bat when the Lords ajked as any Que^n, 
If Advice aiced we /hoold not deliver any Opinion, hot let them know 

the^'iu^^ % ^^ ^^^^ ^^ ^^ deliver any private Opinion vrithoat 
the PeenT Conference with the re/l cf the Judges, and that to 
2 Hawk. 586. be done openly in Court : and this, notwithjlanding 

the Prejident in tfaeCaJe of the Earl of CaftUhaven^ 
was thought prudent in regard of onrfelves, as wdl 
as for the avoiding Su/pidon, which mig^ grow by 
private Opinions, all Re/bludons of Judges being 
always done in Publick. 

3« Although we were not all agreed in the Pr^ 
dent of the Lord Dacris Ca/e, cited by Sir E. dh 

in 
* I St. Triak 394. % iUiflk. p. s, f. iqi. 
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in the Picas of the Crovra, ^. 29^ & 30^ that the ifaikedia 
Jadg« may deliver any Opinion in open Conrt, in St^Ttt 
the aojence of the Prijoner ; yet it was agreed, that in abfcnct of 
if the Lord Steward Jbonld, in open Cosrt, demand PrUbaer. 
any of our Opinions in any thing, tlio' in the abjcnce 
of the Prijoner, we were to give an Anfwer to the 
Qaejlion the Lord High Steward |hoo]d demand of 
ttSy we being call'd to s^jl the Court, and the de- 
mand of any Quejlion in /udi ca/e being referred to 
the Difcretion of the High Steward. 
[55] 4* '^ ^'^^ rejblved by as ail, diat in caje any of WitneiTes ex- 
the Witncjfcs which were exammed before the c"'"*^ ^^^.^j 
Coroner, were dead or unable to Travel, and Oath or°Mt*abie*^to 
made tiiereof, that then the examinations of /ucfa Tni?d. 
WitncJJcs, jb dead or unable to Travel might be l "*^- ^9». 
read, the Coroner hxfi makhig Oath that foch Ex- ^""' *^*' *^^- 
aminations are the fame which he took upon Oath, 
without any Addition or Alteration what/oevcr. 

5. That in cafe Oath jhould be made that any Wltneflet de- 
Witnejs who had been exarafaied hj the Coroner, g^^^y pw- 
and was then abfent, was detained l^ the means or p^i^!^. ° 
procurement of the Prifoner, and the Opinion of the ^ Hawk. 591. 
Judges ajked whether fudi Bxamhiation miglu be ^^leb. ijor 
read, we jhould anjwer, that if tlieir Lordjhips were '^' 
jatisfied by the Evidence they had heard, that the 
Witnejs was detained by means or procurement of 
the Prijoner, then the Examination might be read, 
but whether he was detained hj the Means or Pro- 
curement of the Prijoner, was matter of Fafi, of 
which we were not Judges, but their Lordjhips. 

6» Agreed, that if a Witnefs who was examined Witncfi fenght 
by the Coroner be abjent, and Oath is made that ^ *?* "^ 
they have ufed all their Endeavours to find him and ^ Hawk. 593. 
cannot find him, that is not fufiident to authorize the 
reading of fuch Examination 

7. Agreed 
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Wonit only, no 7. Agreed, that no words, be they what they will, 
r?^^^^'' ^ ^^ ^° ^ ^^^ ^ Provocation, ai if a Man kill 
o^ceof kiu- another for words only will diminijh the Offence of 
ing a Man from killing a Man from Murder to be Manjlaoghter : as 
M^'lu *h*** f**??^/^ ®°^ ^*^ another /on of a Whore, or give 
I HawJ?9T* ^^°^ ^^ ^'^> ^^ thereupon he to whom die words 
I H. P. c. 456. are given, kill the other, this is Murder. But if 
!rl'^ * "P^ ^'^ words, both the Parties fuddainly Fight, 
^.sjTv^' and one kill the other, this is but Manjlaughter, for 
Two to'pUy'at it is a combat betwixt two upon a /uddain heat, 
Tablet and &u ^hjch is thc legal dejofiption of Manjlaughter ; and 
«d «23 a we were all of Opinion that the Statute of i Jac. for 
Dagger kiu the Stabbing a Man not having firjl Jlruck, nor having 
*^' k. 8 '^y Weapon drawn, was only a Declaration of the 
Foit 298. '* Common Law, and made to prevent the incon- 

veniencies of Juries, who were apt to believe that to 
be a Provocation to extenuate a Murder, which in 
Law was not* 
If there be a &• Agreed, that if upon words two Men grow to [56] 

Quarrd, and a Anger, smd afterwards they fupprejs that Anger, and 
re^UeTime ^^ fjj| j„^ ^^^ Di/courjes, Or have other Diver- 
Fight, it^ posk% for jiich a /pace of time as in reaibnaUe in- 
Mnrder. tendment, their htsx might be cooled, and Jbme time 

Kc!mu^' after they draw one upon another, and Fight, and 
ju^ 13. one is kiUed, this is Murder, becauje being att«idcd 

Two faU out with Juch Circumjlances as it is reajbnably (uppojcd 
rSKf^yt to be a deliberate AS, and a premeditated Revenge 
and one kiU the upon the flrjl Qjiarrel ; but the Circumjlances of 
other it it but juch an Aft being matter of Fafi, the Juiy are 
&?f°Sf^' JudgetofthoicCircumilance.. 

have quarrelled, they prefent!/ go into the Field and Fight, and one killi the other, 
*tia but Manflanghter ; For all it one continued A A of Fury. But if two ^ out fud- 
dainly, and before any blowt prefently appoint to go to the Field and Fight, and one kill 
the other, thit it Murder, benufe it appeareth by choofing a fit phoe to fight, their 
Reafon was above their Pkffion, and lb a deliberate Ad. Kidi Cnmfi, Ju/k, p, 15. 
accordant. 

Thli 
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TbisfJkwing Report I took out of yuftia Spelman's 
Original Reports^ which I bad from Sir Jeffiry 
Palmer Attorney General^ which Report is cited, 
Co. PL Cor. 29 fef 30. 

The Lord Dacre^s Cafe, who was indited for The LtrJ Da- 
Trcafon before CommiJ)ioners of Oyer and Terminer *7'1/*^- 
in the County of Cumberland^ for adhering to the „ $^|; ^^ 
Scots, the King's Enemies, and tried by his Peers % Hawk. 6. 
26 H. 8. Thomas Duke of Norfolk being High a Peer can- 
Steward ; and the day before all the Jnc%es a jembled £f ^ ^^V^' 
to refolve certain Quejlions which might arife upon ^"^^X?' 
the Jaid Tryal, fo that if any Q^ejlion Jhould be 
ajked them, they might rejblve una voce^ smd one 
Qjicflion was, whether the Prijbner might waive his 
Trpl by his Peers, and be tiyed by the Country; 
and they all agreed he could not. For the Statute 
of Magna Charta is in the Negative, Necfuper eum 
ibimus niR per legale judicium, parium fuorum^ this is 
at the TiCk^t Suit upon an indifiment. 

2. It was agreed by mojl of the Judges, that if all Vodia of the 
the Peers do not agree in their VerfiS, then the ptaxtAwunha^ 
Verdia of the greatejl part of them is a good Ver- f^'^^'^ 
did, Jo that there be Twelve or more ; (therefore 
the uje is never to have lejs than twenty three Peers 
for Tryersy becaufe that is the leajl number to be 
fure of twelve to be of one Mind)^. And after the 
Prijbner was arraigned, and ajkt whether he was 
Guilty or not GuUty : he dejired refpit to conjider, 
becau/e the indidment was long, and contained many 
[57] things ; but the High Steward told him, he mujl 

plead to the Treajbn, or el/e Judgment would be « Hawk. 45S. 
given againjl him as a Traitor, and thereupon he l^^'^cijir. 

pleaded 

' Memo. This parentbefis is not my own (Sir John Kelyng), 
not taken cot of that report. 

N 
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pleaded not Guilty. When he was ajked how he 
would be tryed) and he took long time to con/ider, 
and would not have put himjelf upon his Peers; but 
at lajl the High Steward told him that he mujl give 
Judgment againjl him as a- Traitor, unlejs he put 
himfelf upon hb Peers^ as againjl one who refujed 
the Tiysd of Law; and thereupon he put himjelf 
forhl^Ttjal upon his Peers; and after Evidence 
was given, and the Prifoner withdrawn from the 
Bar, and the Lords gone to con/ider of their Ver- 
difi, they /ent to the Lord Steward to jpeak with 
him ; . and he thereupon dejired the advice of the 
Judges ; and they advifed' him that he could not do 
Jo unlejs the Prijoner was prejent at the Bar. And 
afterwards the Peers dejired the Lord Steward that 
one Chrijiopher^ Dacres^ Uncle to the Lord Dacres^ 
who was in the Toiyer for the fame Treajbn, might 
be jent for to be examined, if die L. Dacres did 
command him to go to the Lord Maxie to treat with 
him in favour of the Scots : and the Lord Steward^ 
by the advice of the Judges, told them, that could 
not be' done, all the Evi£nce being given already, 
and aljb he was not a necejfary Witnejs, being Uncle 
to the Prijoner, and not fuppojed that he would give 
Evidence againjl him, jb after, in the abjcnce of the 
Pnfbner (as the Courje is) the Lords gave the Ver-* 
difi, and found him not Guilty, and then the Pri/oner 
was brought to the Bar, and the Lord Steward did 
rehearje Uie Verdifi, and gave Judgment that he 
jhould be discharged paying his Fees. r 

And amongll the Judges, a Qnejlion was moved 
whether the Court toight be adjourned to the next 
day, and they agreed it might, but it hath not been 
done. 

Another Quejlion was moved among them, that if 

the 
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the P^rs 4id not agree, jb. duU l!he Court was ad- agivenoc of 

Joucned till the next day, what jhould be done with t^dr Verdia 

the Peers who were the Trycrs ? And fome Judges ^ S'Ll^t 

held they were to be kept together all nig^t, but together, or go 

others held, becauje they were not fwom,' for the » their feiwai 

great Trujl repojed in them, and prefunled to be in ^ H^k. 586. 

them, they might go to their own Honjb 6very one And Cafes ibl*. 
byhJQij^lf. . -- 

[58] Another Quejlion was moved among diem^ \irfie- Lordt before 

ther the Lords who were Commi0ioners, to enquire ^^ ^^. ^^ 



of the Treajbo, before whom the Prijbner was in* fbund, mav be 
diQed. upon the Commi]}ion of Oyer and Termhur^ Peen on tL 
m^ht.be Peers on the Tiyal; and agreed by all Jj^^Jif Report 

that they might ofl^dDaera' 

If vf* hath Malice againjl JS.and meeteth him and Cafe, 
jbiketb him, and then B. draweth at A» and; A^ 1 Hawk. 97. 
flyeth back un^U he come to a Wall, and then kills 
B. th{s is Murder, notwithjlanding his flying to the Munier not- 
Wall.; for the craft of flying Jhall not cxcuje the J^?'*^^'* 
Malice which he had^ not jhall any fuch Device to w!S ^* 
wreak his Malice on another, and think to be. ex^ Foft. S7S. 
cufed by Law» avail him any thing, but in fuch Ca|e 
tbt Malice is. enquirable, and. If that be found by 
the Jury, dien his flight is fo far from ezaajing the 
Crime, that it aggravates it, vide Cromp^ y^.22. b. 
Fitz. dr. zSy. vide at the end of that Cajfe^in Fitz. Jury undervalue 
Abridgment^ Coren. 287. the Jurors were amerced for ^iJI^^J 
putting an under Value upon the Goods of a man cei^e. 
who killed another in his own defence.^ 

At 

' As this 18 citedy it might be imagined that in every Cafe 
of Homicide, /e defendemdo^ a Man foriFeited all his Goods, 
otherwife, why was the Jury charged with the Value of them, 
or amerced for their Mi(beha?iour, with regard to the Ap« 
praifment f But Fitzherbert goeth farther into the true State 
of the Cafe : The Defendant after he killed the Aflailant fled 
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ytJhiJom, Gvw At a Goal Ddtvery at Nnugate, i uh July i8 

p£i^f Of ^^' ^' ^^' y^W^^f 7^** Girling, and Elizabitb 
Pfocttringa^ Powill Were indided for breaking the Houje of 
miffion into a Thomas Pcwill (his Wife then bein^ in the hoajc) 
Hooie with t m^i Jlcaling away above 60/. in Money. Upon die 
and tho braak^ Evidence we Cafe was, that P§wM kept an Ak- 
ing open a hffufi^ and Eli%. PowiU was his Servant, and had 
SdM^tn ^^^ ***' Mijlrefs pat Money into a Trunk in her 
Mt^i^^^oc Chamber (which was 2 pair of Stairs high), and lock 
a breaking of her Trunk; and this Servant combined widi the two 
to 'tSe'ltl'' *• Men to Rob her of the Mony, and in order there- 
the kra^of unto, thofe two Men came into the Houje to Drink, 
cieig]r. and founid fault with all the Rooms below Stairs, 

and /o were had up two pair of Stairs, the next 
Chamber to that where the Money was ; and the 
Maid came to them, and they broke up the Trunk, 
and took away above 6o/. in Money; and upon thfo 
Evidence, myjelf, and my Brother Twijoin, and 
Brother WyUi being prejent, were of Opinion that, 
to take away Clergy, there mujl be an afiual break- 
ing of the Houje. For if one come into a Tavern, 
or an Jle-houfe^ and take anything, the Law maketh 
them Trejpajfers ab initio ; and jo if they jleal any 
thing, it is Felony ; yet this doth not make an ac- [59] 
wiiat fluOl be tual breaking of the Hou/e ; but in that Caje, if 
^^^\SL * **y ^^^ ^ ** Houje break open any Chamber- 
awaT\:ierg7. door and jleal Goods, this is an afiual breaking of 
% HawJc 495, the Houje, and taketh away Clergy; but the break* 
Vide Foft. loS, j^ ^p^jj ^ Trunk or Box which is locked, and 

^ jlealfaig any thing out of it, b no afiual breaking of 

the Houje, becaujc the Trunk or Box are no part of 
the Houje. But if they break open any thing which 

b 

for it. IdcOy faith the Book, Catalla ejus conficantur profbga. 
See Fofter C. L» sS6. 
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b fixed to the Free-hold, ai a Cupboard Door in a 
Wall) tic. this b an aSoal breaking of the Hoo/e ; 
and accordingly in the principal Cafe^ the Men had 
their Clergy. 

At a Goal-delivery at Newgate, 25 Aprils 1 666. a Spedai Ver- 
18 Car. 2. upon an indifiment of Murder againjl ^^ 
H^pkin Huggitt,^ a fpecial VerdiS wai found to c^fo^SSg 
this Effea. «< We find that John Btrry^ and two 1 Man. 
others with him the Day and Flace in the Inqui/i- « ^-o*^ ^W™- 
tion, had ii faSto^ bat widiout Warrant (for ought l^H.P.a465. 
appears to us) impreJQed a Man whofe Name is not Foft! 138, 154^ 
yet known, to ferve in his Maiejlies Service in the 3i4« 
wars againjl the Dutch Natson; that thereupon, 
after the unknown man was imprejjed, he with the 
/aid John Berry, went together quietly into Chtb^ JMget diffe, if 
fair; and the fald HopJtin Huggett and three others, nJll.'Jr^^^ter. 
walking together in Uie Rounds in SmithfiiU^ and 
Jeeing thf /aid Berry and two others with the man 
impreJQfed, going into Cbtb'fair^ injlantly purjiied after 
them, and overtaking Berry and the imprejl man, 
and the two other M&n, required to fee dieir War- 
rant ; and Berry Jhcwtd them a Paper, which Hop* 
kin Huggett and the 3 others faid was no War- 
rant ; and immediately the faid H. Huggett and 
the three others drew their Swords to refcue the 
faid Man imprejl, and did thru/l at the faid John 
Berry ; and tfiereupon the faid yohn Berry and the 
two others with him did draw their Swords and iiffht 
together, and thereupon the faid H. Huggett did 
give the Wound in the Inqui/ition to the jakl John 
oerryy whereof he injlantly died ; and, if upon the 
whole matter, the faid A. Huggett be guilty of 

Murder, 

* Odled by Lord Raymond in his Report, Hopfmg and 
Huagaurs Cafe. 



Opinions of the 
Judges. 



I Hawk. 103. 

Cromp. 27. 
Lord Raym. 
1296. 
Holt. 485. 

Opinion of 
dglit Judges. 



Opinion of the 
other four 
Judges. 
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Morder, they fitid Jo ; If of Manjlaaghter they find 
jby &c.*' AM the Judges of England being met to^ 
gedier, at Serjiants-Inn in Fkit^Jlnety -upon other 
Occa/ionSy (and before that time, having Gcupieft of 
this fpecial Verdifi fent unto them) after the other 
bujine/s difpatdied, they were d^fired to give their [60] 
Opinions in this Ca/e» whether they held it to be 
Murder or Manjlaughter* And the Lord Chief JuJ^ 
tice Bridgmanf Lord Chief Baron Hales^ my Brouier 
Atkins^ Brother Tyrell^ Brother Turner^ Brother 
Browne^ Brother Archer^ and Brother Raimfird^ 
having had the Notes of the Special Verdifi three 
days before^ delivered their Opiniott as then advifed; 
but they /aid they would not be bound by it : that 
this was no Murder, but only Manjlaughter ; and 
they /aid, that if a man be unduTy arrcjled or re* 
jlrained of his Liberty by three racn^ altho^ he be 
quiet himjelf, and do not endeavour any Rejcue, yet 
Uiis is a Provocation to all other men of ingland^ 
not only his Friends but Strai^rs al/o for common 
Huntanity /ake, as my Lord Bridgman- ^viAf to en* 
deavour his Re/cue; and 'if in /uch endeavour of 
Rejcue they kiU any one,^this'is no Murder, but 
only Manjlaughter. And my Brother Browm 
Jeemed'to rely on a Caje in Cokt 12. R0p^p. 87. 
where divert men were playing at Bowls^ and two 
of them fell out and quarrelled, one with another, 
and a third man who had* no Qjiarrd, in revenge of 
his Friend Jlruck the other with a Bowl, of which 
blow he died, this was held to be only Manjlaugh- 
ter. But my/elf. Brother Twifden^ Brother Wynd- 
hanty and Brodier Morion^ were of another Opinion; 
and we held it to be a Murder, becau/e there was 
(as we thought) no provocation at all. And if one 
man ajjault another without Provocation, and kill 

him. 
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him, this is Murder; the Law in that Cafe implying 
Malice. And we find it was rejblved by all the ^^LoH 
Judges in the Lord Morlfs Cafe^ that no Words, ^K'g^'^^ 
be they what they will, were foch a Provocation in ^ * 
Law, as, if upon them one kills another, would 
dimfaiijh or leJQfen the OfTenc^ froin being Murder, to 
be but Maj^ufffaten . As if one called another Son 
of a :V/hore, and giveth*him the Lie, and upon thdje 
Words the other kill him that gave the Woids, this 
notwitli^andiAg. .thoje Words, is Murder ; and we 
thought thoje Words were apter to provoke a man to 
kiU another, than the bare feeing a man to be unduly 
prejfiad when . the Party prejfed willingly renders him- 
jelf. , Bulb wie. held that fuch a provocation as mu/l 
[61] take off the killing of a man from Murder to be but 
Man^ughter, niujl. be fome open Violence, or 
afiual ^riyiaff widi, .or Jlriking one another ; and 
that jmfwera U»e Cafe cited by my Brother Browne: 
Fix th^e itmajfl be intended that the twd men that 
feU out ^rtxt afinally fighting together ; for if there 
paJOfod only Words be^fizt. thefe Two, and updri 
themy.a third Perfon Jfaruck one of them with' a 
Bowl, and killed him«we held that to be Murder. 
And to thb my Lord Dridgman and the othtr Judges- 
agft^ ; aiid we thou^t .the Caje iii queJUon to be 
much the jbanger, hecaufe the Pajty himfclf who was 
impr^O^ ^'^ quitt, aiid made no Rejtjfaince, and 
diey.who medl^ were no Pr^ds ofliis, or Ac- 
quaintance, but were Strangers, and ^id not Jo much 
as deflre them which had him iii (^njlody to let him 
so, b^ prejcntly . without mor^ ado, drew their 
Swords. at them^and ran at them. And w^ thought 

■ • . ■ . * ' • 

'- The Frindples on which this Cafe was ruled, are contro- 
verted by Mr. J. Pofter, %i^ to^siS. 
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it to be of dangerous Coajeqnence to give any Bn- 

coaragement to private men to take upon themjelves 

to be the Adertors of other Men's Liberties, and to 

becxNne Patrons to rejcae them from Wrong ; e/ped- 

ally in a Nation where good Laws are for the 

Punijhment of all fiich Injuries, and one great end 

of Law is to right Men by peaceable Means, and to 

difcoantenance all Endeavours to right themjelves, 

much lejs other Men, by Force. 

Further Secondly, We four were of Opinion, that if jl. 

cS*fo^w**^ aflault B. without any Provocation, and draw his 

I Hzy/Au^iT' Sword at him, and run at him ; and then B. to de- 

Foft.195. fend himjelf draw his Sword, and they fight to- 

LoniRaym. gcther ! If A. kiU B, it is Murder, and A drawii^ 

a^RdL46i. his Sword to defend himfelf jhall not leJDfen the 

Offence of A. from being Murder, to be Man- 
jlauffhter only : And to this the other Judses did (as 
I take it) agree. For it were unreajbnaUe, that, if 
one Man draw upon another, and run at him with- 
out smy Provocation, the other Man jhould Jland 
JUll, and not defend him/elf, and it is aljb unreajbn- 
able that his endeavour to defend himjelf jhould 
lejQjcn the Offence of him who Jet upon him without 
Provocation. 
I Hawk. 9S. But we four held, that if two men be quarrelling, 
and afiually fighting toffether, and another Man run- 
neth in to aid one of them and kill the other, this 
is but Manjlaug^ter, becau/e there was an afiual 
fighting and Jlriving with violence. 

So we held. If fuch People who are called Spirits [62] 
take up a Youth, or other Perfon to carry him 
away, and thereupon there is a Tumdt raijcd, and 
Jeversil Perjbns run in, smd there is a Man killed in 
the Fray, diis is but Manjlaughter ; For there is an 
open Affray, and afiual Force, which is a Juddain 

Provocation, 
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Provocation, and Jo that Death which enfoeth is bat 
Manjlaoghter. But where People are at Peace, 
there if another Man upon Snfpidon that an Injury 
is done to one of them, will ajfault and kill him 
whom he thinketh did the Injury, this is Murder, fo 
that we hold nothing but an open Affray or Jlriving 
can be a Provocation to any Perjbn to meddle with 
an Injury done to another, if in that medlinfi; he 
kill a Man, to diminijh or lej^en the Offence from 
Murder to Manjlaughter. 

Mimorandum^ After this Difference I granted a 
Certiorari to remove the Caufe into the King's 
Bench, to be argued there, and to receive a final smd 
legal Determination ; and altho' all die Judges of 
the Court were clearly of Opinion that it was 
Murder, yet it being in Cafe of Life, we did not 
think it prudent to give him Judgment of Death, 
but admitted him to his Clergy ; and after he read, 
and was burned in the Hand, we ordered him to lie 
in Prijbn eleven Months without Bail, and after- 
wards until he found Sureties to be of the good Be- 
haviour during his Life. 

At the Goal Delivery in the Old Baily^ 10 0£f. CajfytoAQn* 
1666. Tho. Cajfy^ and John CotUr^ were indiSed for r*?i Cafe, 
robbing miliam Pinkney, a Goldfmith by the Tem^ ^^ P- ^^' 
pUbar^ in his Houfe near the High-way in the 
Night Time, and jlealing feveral parcels of Plate, Robbery and 
and other Thin« from him. And they were alfo l"^^ 
indified for the jame Offence for Burglary for break- 1 h. p. c. 552. 
ing his Houfe in the Night, and Jlealing his Plate, 
&c. and on both the^ Indifiments they were 
arraigned and tryed, and upon the Evidence the 
Cajc appeared to be that Cotter was a Lodger in the ^i^' ^'* 
Houfe of the faid Pinkneyy and knowing that he had tence of Huy 
Plate and Money to a good Value, he combined and Cry. 

o with 
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1 Hawk. 131. with the aforefaid Cajfy^ and one John HarringtOH^ 
d^^'w •'"^ Gerrard Cleajhard^ and they three contrived [63] 

'^ ' ' ' that one of thofe three jhould come as Servant of 
the other to hire Lodgings there, for his Majler and 
another Gentleman; and Cotter told them, that 
Pinknej was one who conjlantly kept Prayers every 
Night, and they conld not have jb ffood an Oppor- 
tunity to jbrprize him as to dejire to Join in 
Prayer with him, and at that time to fall on him and 
his Maid, there being then no other Company in the 
Honjc ; and accordingly one of them came on Satur^ 
day in the Afternoon, and hired Lodgings there, 
pretending it to be for his Majler and another Gentle- 
man of g^od Qoality, and about eight o*CIock at 
night, they all came diither, two of them being in 
very good HaUt, and when they were in their 
Chamber they jent for Ale, and dejired Pininey to 
drink with diem, which he did; and while they 
were drinking. Cotter came in to his Lodging, and 
they hearing one go up Stairs, ajked who it was, and 
Pininey told them it was an hone/l Gentleman, one 
Mr. Cotter^ who lo(^;ed in his Hou/e, and they de- 
jired to be acquainted with him, and that he might be 
dejired to come to them ; smd thereupon Pinineyfent 
his Maid to him to let him know the Gentlemen de* 
Jired to be acquainted with him, to which Cotter Jent 
word it was late, the next day was the Sabbath, and 
he dejired to be private, and thereupon thojc Per- 
Jbns told Pinkney they had heard he was a Religious 
Man, and ufed to perform Family Duties, in which 
they dejired to Join with him. At which Pinkney 
was very well pleafed tliat he had got fhch Religious 
Perfons, and fo called to Prayers, and while he was 
at his Devotion they rofe up, and bound him and his 
Servant, and then Cotter came to them, and Jhewed 

them 
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them where his Money and Plate lay, and they ran* 
fackt the Honfe, and broke open Jeveral Doors and 
Cupboards flxt to the Houfe, and upon diis Evi- 
dence, myfelfy my Brother JVyldt^ Recorder, and 
Mr. Howell^ Deputy Recorder, being all who were 
there prejent of the Long Robe, were of Opinion 
that the Entrance into his Hoofe being gained by 
Fraud, with an intent to rob, and they making ufe 
of this Entrance, thus fraudulently obtained as in 
the Night Time to break open Doors, ISc. this was 
Burglary, agreeable to the Cafe of Farr in this Ante, 65. 
Book, and the Cafe of Mr. LmoiU in this Book, and ^^^' ^ 
accordingly they were found guilty, and had Judg- 
ment, and were executed. 
[64] At the Jame Sejjions John Grey being indified for Oreft Cafe 
the Murder of frtUiam GoUing, the Jury found a ^' '^^"' 
fpedal Verdiii to this EffeO, viz. We ilnd that the Poft.T33, (old 
Day, Year, and Place in the Indi3ment mentioned, paging)* 
John Grey, the Prifoner was a Blackfmitb, and that |^^PC.+54, 
fFilliam GoUing^ the Perfon killed was his Servant, Foft. 162. 
and that Grey, his Majler, commanded him to mend 
certain Stamps, being Part belonging to his Trade, 
which he neglefied to do ; and the faid Grey, his 
Majler, after coming in ajked him the faid Golding, 
why he had not done it, and then the faid Grey told 
the /aid Golding, that if he would not ferve him, he 
Jhoidd ferve in Bridewel, to which the faid GoUing 
replied, that he had as good ferve in Bridewel as 
ferve the faid Grey his Majler ; whereupon the faid 
Grey^ without any other Provocation, Jlruck the faid 
GoUing with a Bar of Iron, iK^ich the faid Grey then 
had in his Hand, upon which he and GoUing were 
working at the Jnvil, and with the faid blow he 
broke his Skull, of which he died ; and if this be 
Murder, &c. This Cafe was found fpedally by the 

Dejire 
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Dejire of my Brother fFylde^ and I jhcwcd the 
jpecial Vcrdifi to all my Brethren, Judges of the 
King's Bench, and to my Lord Bridgman Chief 
FuU Dakmi JoJUce of the Common Pleas. And we were all of 
i «!afc did ui Opinton that this was Murder. For if a Father, 
foK jnftke Majler, or School-majler, will correfi his Child, Ser- 
J^^/r43El- vant, or Scholar, they mu/l do it with Judi Things 

Afl^i; where *» *^^ ^^ ^^ CorreSion, and not with Juch Injlru- 
on Worda ments as may probably kill them. For otherwije, 
iSd^w-^^*""^ under pretence of CorreSion, a Parent might kill his 
fUddaiiUy ^ Child, or a Majler his Servant, or a School-majler 
ftruck her hls Sdiolar, and a Bar of Iron is no Injlniment for 
wfldUrf h« Correflion. It is all one as if he had run him 
and it was ^* through with a Sword ; and my Brother Morton 
adjudged Mur- /aid he remembered a Cafe at Oxford AJJizes before 
b^d Tili^^' JuJHcc Jones^ then Judge of Ajjize, where a Smith 
TMiyclne^ Deing chiding with his Servant, upon fome crojs 
butthePefUe Anfwer given by his Servant, he having a piece 

toment to '" °^ ^^^ ^^^" *° ^^ Hand, run it into his Servants 

correa" withal.* Belly, and it was Judged Murder, and the Party 

I H. P. c 457. executed. And my Lord Bridgman Jaid, that in his 

^- Circuit there was a Woman indified for murdering 

™^ * *^* her Child, and it appeared upon the Evidence, that [65] 

Jhe kicked her and Jlamped upon her Belly, and he 

Judged it Murder : And my Brother Twifden jaid, he 

ruled Juch a Caje formerly in Gloucejier Circuit, for 

a piece 

' 118 in other Editions. 

' There are various Editions of Dalton, and the Paging 
difiera in moft, this is Chap. 93, and here Daiton puts a Quaere 
to this Cafe, cited in the Margin by the learned Editor, 
'* Why it Ihould be Murder, confidering there appeareth no 
^ precedent Malice, and that it was done upon the fudden 
^* and upon Provocation V But Daiton does not ieem in 
this Quaere to have well underftood the true legal meaning of 
the Word MaUcty which is well defended by Fofter 156, 157, 
s6s. 
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a piece of Iron or a Sword, or a great Cudgel, with 
which a Man probably may be jlaid, are not Injlru- 
ments of CorrdSion. And therefore when a Majler 
Jirikes his Servant willingly with fuch Things as 
thoje are, if Death enfue, the Law Jhall Judge it 
Malice prepenfed, and therefore the Statute of 5 H. FideCoitPL 
4. r. 5. which enafis, that if any one does cut out ^ "* **J? 
the Toimie, or put out the Eyes of any of the cuttFng'out 
King's §ubjef{s of Malice prepenfed, it jhall be Tongues, p. 62. 
Felony. If a Man do cut out the Tongue of an- 
other Man voluntarily, the Law judgeth it of Malice 
prepenfed. And ]b where one Man killeth another 
widiout any Provocation, the Law Judgeth it Malice 
prepenfed ; and in the Lord Morl/s Cafe in this Ante 88. 
Book, it was rejblved by all the Judges, that Words 
are no Provocation to lejjen the Offence from being 
Murder, if one Man kill another upon ill Words 
given to him. But if a Parent, Majler, or School- 
majler, correfi his Child, Servant, or Scholar, with it \% but Mif- 
fudi Things as are ujual and fit for Correfiion, and «dyenture in 
they happen to die, Poulton de pace^ page 120J faith dtath^u*e 
thu is by Mifadventure, and cites for Authority, uponComc- 
Kelloway 108, ^, *, V 136, a. But that Book '*?"»}f'5,^ 
which puts this Cafe in Kelloway is 136, a. faith, that Thbglf m are 
if a Majler correfi his Servant, or Lord his Villain, ufuai to conca 
and by force of that Correfiion he dieth, although ^'J**}: 
he did not intend to kill him, yet this is Felony, J^cVtf'"' 
becaufe they ought to govern themfelves in their Peace, 285, 
Correfiion in fuch Ways that fuch a Mifadventure 3o8, or 33 5> 
might not happen. And I fuppofc, becaufe the ^e^lliition? 
Word Mifadventure is there ufed, therefore Poul- Books cited to 
ton condudeth (it may be truly) that it is but Mifad- ^» ST^** 
venture. iH.p.c.473. 

And 
' In fome Editions p. i%%. 
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I Hawk. 85. And in this Principal Caje, upon Certificate, 

I H.P.C.4549 many Perfons of good Commendation of the 

flk^Xt^ general ejleem that Grey had, I did certifie the 

Foitft6a. King, that though in Jlrifinefs of Law, his 

Cowp. 830. Offence was Murder ; yet it was attended with 

fuch Circumjiances as might render the Perjbn 

an Objefi of his Majejly*s Grace and Pardon, 

he having a very good Report among all Ills 

own Company of his own Trade, and of all his 

Neighbours, and upon this the King was pleafed 

to grant him his Pardon. 

r«mJmUQa&. At the SeJ[)ions in the Old Baify holden after rggi 

I riawk. loi. Hilary Term^ anno 17 Car^li Secundi^ Thomas 

Ji^Jfil'tt "^^ifr^ was indified for murdering of AUen Dawes^ 

But vide i%* ^^ the Jury found a fpedal VerdiA to this Effefi, 

Mod. 256. vix. that the Day, Year, and Place in the Indifi- 

ment mentioned, Thomas Tom/in the Pri/oner and his 

One (lain in Wife, Were fighting in the rloufe of die /aid jillen 

endeavouring Dowes^ who was killed, and the faid JlUn Dawes 

t^^htn feeing them fighting, came in and endeavoured to 

it tt Murder. part them, and thereupon the Jaid Tomfon thrujt 

away the faid Dawes^ and threw him down upon a 
piece of Iron, which was a Bar in a Chimney, 
which kept up the Fire, and by that one of the Ribs 
of the Jaid Dawes was broken, of which he died ; 
and if die Court Judge this Murder, they iind Jo, or 
if Manjlaughter, then they iind fo. 
I Hawk. 102. And I put this Cafe to my Lord Chief JujUce 
Foit 310. Baron Hales and my Brother, and Jbme other of my 

Brethren, and we all agreed as it is refolved in 
Youngs Cafe, &• 4 ; 40. Report, and alfo in Mac- 
kallfs Cafe, Co. 9. Report, page 61. that if upon 
a fuddain Affray, a Conjlable or Watchman or any 
that come in aid of them, who endeavour to part 
them, are killed, this is Murder ; and we hold like- 

wife. 
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wife, that if no Conjlablc or Watchman be there, FhULamBert 
if any other Perfon come to part them, and he FUvherhert^ Foi. 
be kiUed, this is Murder : For every one in * Ha^iox** 
fuch Cafe is bound to aid and preferve the King's poft. 272. 
Peace. But in all thoje Cafes it is necejjary that 
the Party who was fighting and killed him that 
came to part them, did know or had Notice given, 
that they came for that Purpoje. As for the Con- 
jlable or other Perfon who cometh to part them, to 
charge them in the King's Name to keep the King's 
Peace, by which they have Notice of their Intents ; 
for otherwife if two are fishting, and a Stranger 
runs in with Intent to part Uiem, yet the Party who 
b fighting, may think he cometh in Aid of the other 
with whom he is flshtiog, unlefs fome fuch Notice 
be given as aforefaid, that he was a Conjlable, and 
came to part them : And that appeareth by Mac-- 
kallfs Cafe before cited, where in cafe of an Arrejl 
by a Serjeant, it is necejjary to make it Murder 
that the Serjeant tell him that he doth Arrejl, for 
elfe if he doth fay nothing, but fall upon the Man 
[67] and be killed by him, this is but Manjlaughter, i Hawk. 102. 
unlefs it appear that the Perfon arrejied did know 
him to be a Serjeant, and that he came to arrejl 
him ; for as the Cafe is there pat, if one feeing the 
Sheriff or a Serjeant whom he knoweth hath a 
Warrant to arrejl him, and to prevent it before the 
Oificer come fo near as to let him know he doth 
arrejl him, he Shoots again at him, and kiUs him, 
this b Murder; and in the principal Cafe though 
the Jury find that Dawis came to part the Man and 
Wiie, yet it doth not appear whether it is found 
that Tomfon knew hb Intent, nor that Dawes fpake 
any Words whereby he might underjland his Inten- 
tion, as charging them to keep the King*s Peace, 
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8 Mod. 164. (sTr. And Jo we held it to be only Manjlaughter, 
Foft. 275. which in Law is properly chance-medley, that is 

where one Man upon a /bddain Occajion kills another 
without Malice in Pafi, or Malice implied by Law. 
Burglary, tho* If a Perfon in the Night Time break a Houfe, 
no Pcrfoo be ^xA Jleal Goods, thls is Burglary, though no Per^n 
"ftlwK^J. be at that Time in the Houje. So if a Man hath 
Ante 83. ' two Houfes, oue in the City and another in the 

Country, and while he is in the one Houfe the other 
is broken open, no body being in it, and Goods 
Jlolen, this is Burglary, P9pbanCs Reports 42 and 52 
Burglary by a by all the Judges. 

Scnrantinhit A Servant in the Hou/e lodging in a Room 
jfate. Houfe, ^^^^^ jj.^j^ y, i^^ji^y ^ ^j^^ jjjg^^ ^j^^^ draweth 

Latch of a Door the Latch of a Door to come into his Majler's 

it aduai break- Chamber, with an intent to kill him, this on a fpecial 

i^H^Kt Vcrdia agreed by aU the Judges to be Burglary. 

13a. Notey That in Popharn^s Reports 84. In one 

To make a Baytie^s Cafe, it is faid, that the /aid Baynes with 

Robbery of a another coming in the Night Time to a Tavern to 

%.eaf,iffs drank out, of a Chamber in the jaid HouJe, his 
E, €,e, 9, take Wife and Servant being in the /aid Houfe, for 
a^y^ aS^ which he was indifled and found guilty ; and it is 
muft either be there reported, that by the Opinion of Anderfon^ 
an aauai break- Pophomy and Perianiy and the then Recorder and 
Soi^trfuch Serjeant at Law there prefent, it was agreed that 
a violence to this was no Burglary; which certainly is sood 
fome Perfon Law, becaufe there was no adual breaking of the 
I^^^ufb ^ Houfe, which is of neccflity to make a Burglary. [68] 
or dread. Fid* Vide Co, PL Cor. 64. But in that Caje of Baynes^ 
my Reafont for ft ig there faid, that it was refolved by them diere 
l^ilnffor likewife, that thatjlealing was fuch a Robbery for 
which'l hold wMch he was oujled of the Benefit of his Clergy by 
the laft Refoiu- the Stat, of 5 £. 6 cap. Q. and was hanged, which 

tionin^tfynei'i "^ ^ ^ ^ ' • jx 



k. 
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lajl Rejblotion I hold clearly not to be Law; for Cafe to be no 
that that Statute of 5 Ed. 6. cap. o. is only to ^^^^^ , 
enlarge the Stat. 23 H. 8. cap. i. which amongjl JH.'p.assi. 
other Crimes took away Clergy from foch Perjbns i H.P.c.553. 
who robbed any in their Hoojes, theif Wives, »H. P. 0.554. 
Children, or Servants being there, and put in fear or 
dread. Now that Stat, of 5 Ed. 6. ordained that 
although the Perjbns who were in the Houfe, lay in 
Jbme other part of the Houfe, which was robbed, 
and were ajleep at the Time, and fo did not hear 
the Thieves, and confequently were not put in fear, 
yet that Statute taketh away Clergy in that Cafe ; 
but notwithjbmding there mujl be a Robbery, for 
both the Stat, of 5 Ed. 6. and the Stat, of 23 H. 8. 
b againjl fuch as jhall rob Men in their Dwelling 
Houjes. Now the taking away of a Cup in which i Hawk. 150. 
Men are drinking, as Saynis Cafe was, is only 
Larceny and no Robbery, for Larceny is defcribed 
to be a fraudulent taking away of another Man's 
Goods above the Value of I2^. with an Intent to 
jteal them, Potdton di pace 125,^ b. and Stamford 
PL Cor. 24. a. but Robbery is defcribed to be a 
Rapine that b, a violent ^king any thing from a 
Man's Perjbn ; and when it is applied to robbing of 
Houfes, there muJl be the fame drcumjlance of 
Force Fide Poulton de pace 128.^ Stamford PI. 
Cor. 27, ay b. Co. PI. Cor. 68. For of necejjity 
there muJl be fomethins to dijlinguijh a Robbery in 
a Honje, from that which b but a mere Larceny, 
and that b one, viz. The Larceny is only fraudu- 
lent without any afiual Force, and a Robbery b 
done with Force ; and thb will appear by examining 
the Nature of Burglary, which is the robbing of a 

Houfe 

' In other Edidons p. 119. * In other Editions p. 132, 

P 
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Hoaje by Night, there mojl be Force committed, as 

the afiaal breaking of a Hoojc makes it Burglary : 

For if the Door of a HoaJe be open, and a Thief 

enter in the Night and Jieal Goods, this is only 

Larceny, and no Burglary, becanje there was no 

% Hawk. 495. Force, which is that ^diidi di/Ungui]hed Robbery 

from Larceny. Now this Force, which will make 

a robbery of a Houje within thoje Statutes to take 

away Clergy, may either be an aSual breaking of [69] 

I H. P. C. 553. the HouJe, or an Ajjault upon the . Perfon. And 

therefore if Company come to drink in a Tavern, or 

other Vifiualing-hottje, and being there- they break 

open a. Door of another Chaml^r or Cupboard in 

the Wall which is fixed to the Freehold, and Jleal 

away Goods, this is a Robbery, for which Clergy is 

2- II. P. a 357. taken away by thoje Statutes* But the breaking 

% Hawk. 495. open a Trunk or Box, and taking away things is 

no Robbery of a HouJe witMn the Statute, beoiuje 

thoJe things which were broken were no part of the 

Houfe: and fo likewije it-is in cafe of Violence 

offered to the Perjbn of a Man, and taking away 

his Goods with force. As in cafe a Thief cometh 

into a Man's HouJe or Shop, the Door being open, 

and ajjaults the honejl Man in the Houfe or Shopy 

and taketh away things by Violence, this is likewije 

a Robbbg of a Houfe within thofe Statutes, but if m 

thofe cafes he had come intoithe HouJe or Shpp,attd 

And the Stat. P^vately jlolen away any thing, that had been only 

I E, 6. la. Larceny, and not Robbery : and thisexpo^tionagreeth 

2^»*^^ with the fenfe of the Parliament in the Statute of 39 

Hoiife^ Vhjch ^^^^* ^- < 5 • whlch eiq)Ounds Robbing of Houjes in the 

the Stat. ft3 H. day time to be the af{ual breaking them ; for all former 

'iiSfrobfin^'of ^^^"^^* *^^ away Clergy where a Houfe was rob- 

Houfet, ai^^fo ^^ ^ ^^ ^^7 ^^^^e, fome Perfon being then in the 

txpoundi them. HouJe; but diis Statute of 39 Elt%. r^tes the mij^ 

chief. 
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chief, becauje Robbfng of Hoafet when no Pcrjbn 
was therein, wa» not jb penal as Robbing them 
when jbme Perjbn was therein, and thereby had 
Peifons took opportunity to commit many Robberies 
in Hottfes when people were gone abroad to hear 
Divine Service, or gone to thdr Labour, and de- 
daredi that, that Robbery was, vi%. by breaking 
and enterinff into Mens Houjes at fuch time, and 
enaSs that fuch Robbing of any Houje, and Jleal- 
ing from thence Goods of the value of 51. they jhaU 
not have the benefit of the Clergy, which I think is 
a full exp(>(ition that Robbing of Hou/es ; in that 
caje, mnjl be an afiual break^, that Is, an afiual 
force committed in breaking of die Houfe ; but in s Hawk. 493. 
the other cafe that I put of Robbing a Man in 
his: Honje by ajjault upon his Perjbn, as where a 
Thief enters the Houfe or Shop of a Man without 
any aSual breaking, the Door beins open, and by 
Violence takes away his Goods, in that Caje I con- 
ceive the IndiSmentmuJl exprejs that he did ajjault 
[70] him and put him in fear, becauje that Circumjlance i Hawk. 9115. 
is necfeJQfary to be laid to make it a Robbery from a 
Maif s Perjbn, and therefore 5 Eli%. Dytr 224, h. 
One being indified for taking of Money from the 
Perjbtr of a Man by the High-way, had his Clergy, 
becaufe it was not faid that he was put in fear, and 
thcf Book /kith quwi mn eji rohbiria if the Perjbn be % Hawk. 49a 
not put in fear, although Goods be taken from his 
Peifon : and for that Caufe was the Statute of 8 
EUx. tap. 4. made to take away Clergy from him 
who privily taketh away any Money or Goods from 
the Perfon of a Man. If Thieves come into a 1 Hawk. 493. 
Houj^ by Night, the Door being open, and take » **. P. c. JE51. 
aw«y Goods, this is no Burglary, as hath been faid ^^^ ' "• *'• 
before. But in that cafe, ff they put any in the 

Houfe 
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Hoaje in fear and dread, and take away Goods, I 
hold this to be robbery of a Houje, for which the 
ft Hawk. 49s. Thieves are oujled of Clergy by the Statute of 23 
H. 8. cap. I. If the indifiment be laid, that they 
pot thofe in the Houje in fear and dread, and that 
be proved upon the Evidence. 
Mgffiagtr memorandum^ That at the Sejpons at the Old 

AftUtra^ Baifyy after Ea/ler in the twentieth Year of King 

Baftlj^Grtm, Cbarlis the 2iL Several dijolute Perjbns having on 
"^ foTi^- ^^Jf^r Tuefday and Wednefday next before af 
ing War and fembled together, and led by Perfons whom they 
pu^s ^^ called Captains, and having Colours, vi%. Aprons, 
aiui breakio^ ^^* ^^ Staves, Went to feveral places on pretence to 
open Prifona. puU down Bawdy-houjes, and break open Prifons 
* H* p'ci^'' *"*^ -^^ Prifoners at Liberty, and having afiuaUy 
Foft! 115. '^ pulled down fome Hou/es, mi broke up the Prijbn 
at Qerkenwell^ and let out four Prifoners there, were 
by the direfiion of the King's Councel, viz. Mr, 
Attomiy^ Sir Jeffiry Palmer^ havinfi; Order to pro- 
ceed againjl them profecuted, he curefied four in- 
difiments to be preferred againjl them, who were 
taken, vi%. one indifiment againjl Piter Mejfenger^ 
Richard Bafely^ William Green^ and Thomas AfpU^ 
tree^ and another indifiment againjl Edward CotteHf 
and a third againjl Edward Bedell and Richard 
Lattimer, and a fourth againjl Tiomas Limerick* 
All the IndiSments were, that they with other 
Perjbns to the number of 500, unknown to the 
Jurors, being; armed in a War-like manner with 
Swonk, half Pikes, Halberts, long Staves and other 
Arms Offenjive and Defenjive, with Force and 
Arms unlawfully, and traiteroujly ajjembled them- [7^] 
felves together, and levied War againjl the King, 
&c. and firjl I told them they had not done well to 
make fo many feveral indifiments, for by that 

means 
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means the King's Evidence woold be broken, 
whereas if all had been pot into one indifiment, 
the Evidence as to the main Dejign would have 
been intire againjl all, and then the ajjembling in 
/everal places to the fame intent had made the 
matter more foul, and would have been aptly given 
in Evidence againjl them all to the Jame Jury, and 
the feveral Afis which each of them did, would have 
come in better ; but however we proceeded upon the 
indifiments as they were, and after the Evidence 
given againjl the four in the iirjl indifiment, when I 
came to give Direfiions to the Jury, I told them that 
although I was well fatisfled in my own Judgment, 
that fuch ajjembling together as was proved, and 
the pulling down of Houfes upon pretence they 
were Bawdy-houfes, was High-Treajbn, becanfe 
they took upon them regal Power to reform that 
which belonged to the King by his Law and Jnjlices 
to correfi and reform : and it would be a jlrange 
way and mi/chievous to all People to have Juch a 
nkle rabble without an indifiment to proceed in that 
manner againjl all Perfons Houfes which they would 
call Bawdy-houfes, for then no Man were fafe, 
therefore as that way tore the Government out of 
the King's Hands, Jo it dejlroyed the great privilege 
of the People, which is not to be proceeded again^, 
but upon an hidifiment firji found by a Grand Jury, 
and after upon a legal Tryal by another Jury where 
the Party accufed was heard to make his defence ; 
yet I told them, becaufe the Kings of this Nation 
had oftentimes been ]b merciful as when juch Out- 
rages had been heretofore done not to proceed capi- 
tally againjl the Offenders, but to proceed againjl 
the Offenders in the Star-Chamber, being will^ to 
reduce their People by milder ways if it were pof- 

fible 
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Jibk to their Duty and Obedience ; yet that lenity 
of the King in Jbme Cajes did not hinder the King 
when lie faw there was need to proceed in a feverer 
way, to take that courfe which was warranted by 
Law» and to make fl;reater Examples, that die 
People may know the Law, is not wanting Jo far to 
the pifety of the King and hb People, as to let fuch 
Outrages go without capital punijhinent, which is at [72] 
this time abjblutely necejjary, becau/e we ourfelves 
have jieen a Rebellion raijed by gathering People 
together upon fairer Pretences than this was, for no 

gdi Perjbns ufe at iirjl to declare their wickedejl 
ejign, but when they fee tliat they may eflfefi their 
Dejign, then they wUl not Jlick to go further, and 
give the Law themfelves, and dejlroy all that oppofe 
them : but yet becaufe there was no body of the 
Long Robe there but. my Brother JVylde^ then Re- 
corder of London^ and myfelf, and that this Example 
might have the sceater Authority, I did rejblve that 
the Ju^ Jhould find the matter SpedaUy, and then I 
would procure a meeting of all die Judges of Eng^ 
land^ and what was done jhould be by their Opinion, 
that fo this Quejlion might have /udi a Rejblution 
as no Perjbnafterwards jhould have reafon to doubt 
the Law, and all Perfons might be warned how they 
for the time to come mingle themfelves with fudi 
Rabble on any kind of fuch Pretences, and there- 
upon the Jury as to the firjl four in the iirjl indifi- 
ment gave a Spedal Verdifi to this Effefi, vi%. 
A Spedal Ver. They find that the z^b of March lajl, a great 
did as to Bief' number of Perjbns to the number mentioned in the 
^Sh^t^' IndiSment were ajjembled together in Eaft Smith- 
Gnm! fald and Moorfields in the County of MiddUfix with 

a Hawk. 62a. Arms mentioned in the Indifiment, on pretence of 
pulling down Bawdy-houfes, that Baftly led them, 

and 
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and was called their Captain, and had in his Hand k 
naked Sword which he brandijhed over his Head, 
and that Meffinger had a piece of green Apron on a 
Staff, which he iloorifhed as Colours in the Head of 
the Company, and that BaJefyyZni he led the Com- 
pany as their Leaders ; mat they did the like on 
Wednejday the i^th of Marchy ind were breaking 
down Houfes. That Peverell^ oiie of the Conjlables 
oi MiddUfiXy having a Conjlable's Staff in his hand, 
came to them with other Perfons to aid him, and 
charged them to depart and keep the Peace, and 
thereupon, Bafely with his jword jlruck him, and 
wounded him, and Jeveral Perjbns aJQjembUd with 
him, Jlruck him down, and took away his Con^ 
jbbles Staff. That the faid William Green was 
among them cajlihs up his Cap, and Kbllowing with 
a Staff in his Hand, and that whiljl he was ambngjl 
them he was knocked Dowi by a Party of the 
King's Soldiers that cahie to fuppre/s them, and 
[73] was then taken. That Bafely jfruck at the Eiijign 
that led thofe Soldiers : that the faid Abpletree was 
among them both Dayes and was die flrjt that jlruck 
at Peverell the Conjlable, and was amongfl thiem at 
Burlingbatrfs Hou/e at ^a/^^n^/tf in the County of 
MiJdlefexy and pulled fAttof the Houje down, and 
the next Houfe to it, and jfarudL at one that admo- 
nijhed him to be quiet. And if on the whdle matter, > ' 
it jhall feem to the Court that they are guilty of the 
Offence mentioned in the Indifiment, then they find 
them Guilty, i^c. . . * 

On the 2d. IndiSment as to Cotton alone^ the Special Veniia 
Jury did find that at the time and place mentioned ^^ ** ^ 
in the Indifiment, a great number of Perfons, to the ^ s^'^p,. 591 
number mentioned in the Indifiment, met together 
armed with Swords, Clubs, Staves and other 

Weapons, 
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Weapons^ under pretence of palling down Bawdy- 
houfes, and had a Cloth on a Staff for an Enjign 
carried before them. And that Sir Philip Howard^ 
with a Troop of the King's Guard, found them 
armed in juch Jeditious manner, and commanded 
them to dijperje, that they refujed fo to do, and 
threw Stones at him, that Jome of them enquired 
who it was that led thoje Guards, whether it was 
the Duke of Tork^ and beinjK told it was, they pre* 
fently threw Stones at Sir P. H. who led the Horfe, 
and Jbme of them jaid that unlets the King would 
give them liberty of Confcience, May^Day jhould be 
a bloody day, others did Kill the Guards, and others 
Jaid, that they would come and pull down fFhitibal^ 
and others faid they would be with them at fHuUbal^ 
(the King*s Capital Palace) and that they cared not 
for the Guards, for they were but 2 or 300, and they 
could eajily knock them on the Head ; that they 
continued many Hours till they were difperfed by 
the Guards. That Cottm who was indified, was one 
of them ajjembled in this manner, and that Cotton 
was amongfl them the next day when they were aJQjem* 
bled in the Jame manner, and was pulling down a 
Houfe in the Parijh of St. Leonard Sboredttcb in the 
County of AtiddUfix ; and ifon the whole matter, &c. 
Spedil Vodia On the third IndiSment againjl Bedell and Latti- 
on the third mer, the Jury find that the day and place mentioned 
j?^^^^ in the Indifimcnt, a great number of Perjbns to the 
Lattmur. number mentioned in the Indi£iment armed as In the [74] 

% St. Tr. 591. Indidment, did meet together in Clerkenwell Green 
in the County oi Middlyexy on pretence of breaking 
open Prifons, and releajing Prijbners; that one of 
them who had a half Pike in his Hand, owned him- 
felf to be their Captain; that they came Jo ajjem- 
Ued together to a Place there called the New 

Prifon, 
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Prilbn, being a pttblick Prifon of the County of 
MtddlefeXf and then and there faid, that they came 
to feardi for Prifoner^ and break open the Prijbn 
Doors, and let out four Prifoners, two whereof were 
committed thither for Felony, and two for other 
OfTences, and that they being charged to depart, 
replied, they had been Servants long, but now they 
would be Majlers ; that Jbme beins taken, they cried 
one die and all die : That Latttmer was amongjl 
them, and zS&yt in breaking of the Prijbn, and was 
with the rejl in the Prijbn after it was broken open ; 
And that BedeU was there, and being piirjued by one 
of the King's Soldiers, called out to the rejl of the 
Company to face about, and not to leave him, and 
if on the Whole, »(. 
On the fourth Indifiment againjl Lymerick^ the Spedai Verdia 

{ury ftnd that the Day, Year, and Phwre in the ^^^ tTw' 
ndifiment mentioned, a great number of Perjbns to 
the number, (die. ajjembled together on pretence of 
pulling down of Bawdy-houjes, and being armed 
proyt in the Indi^ment, they marched in warlike 
Manner, and the /aid Lymerick led them as their 
Captain with a Club iii his Hand, and was owned 
by the Company to be thieir Captain: That the 
piA Lymerick had the jaid Per/ons to the Houje of 
Peter Burlingham^ and they pulled dowQ the jaid 
Houje, and dkjiroyed and took away divers Goods 
of the /aid BurlinghanCs to the value of 30/. And 
if on the whole Matter, tic. 

And in Eqfier Term following, all the Judges 
inet at my Chamber, there being then but eleven. 
My lA>rd Bridgemarty who was Chief Jujlice of the 
Common Pleas being then Lord Keeper y the Judges 
were myfelf. Chief JujUce of the King's Bench, Sir 
Jlit Hales the Chief Baron, and my Brother Atkins^ 

Q. Brother 
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Brother Twifden^ Brother Tyrell^ Brother Turner^ 
Brother tVyndhamy Brother jfrcher^ Brother Rainf- 
fordy Brother Morton^ and Brother Wylde, 
I Hawk. la, And On the whole Matter the Chief Baron HaU$ [75] 

I h' %^q \\^ delivered his Opinion, that there was no Trcafon in 
The Reafont of the Ca/e, becauje he /aid that the Stat, i (^ Mary 9 
Hales Opinion cap. 12. Is, that if any Perjbns to the number of 
^^??c!'w. Twelve or more ajfemble to the Intent to pull down 
% St! Tr. 593. * Endojures, &r. with Force, and continue together 
an Hour after Proclamation made for their depar- 
ture it Jhall be Felony, and if thoje Afiions had 
b^en Treajbn at Common Law, it had been to no 
Purpoje to make it Felony, 
a St Tr. 593. But all the other Judges an/wered, that this was 
the Objefiion made by fome Judges in the Cafe of 
Bradjhaw and Burton^ ^ich is reported by Popbam 
in his Reports, p. I22. And there it was rejblved, 
that if any Perjbns ajjembted with Force to alter 
the Laws, or to jet a price on Vifiuals^ or to lay 
violent Hands on the Magijlrate at on the Mayor 
of London and the Like, and with Force attempt to 
put the fame in Execution, this is a Rebellion and 
Treajbn at the Common Law ; and they there 
rejblved that the Statute of i Mary was to be 
intended where Perjbns to the number of Twelve or 
more pretending any or aU of them to be injured in 
particular, as by Reafon of their common or other 
Interejl in the Land indojed, and the Like, ajfemble 
to pull it down forcibly in Cajes where they have an 
Interejl, or where in particular, they are annoyed or 
grieved, that is not Treafon : But in cafe their Afi 
goeth generally to pull down Indofures in which 
they, or any of them are not particularly concerned, 
this Afi if it be put in Execution by force \% Treajbn 
at Common Law. And it was agreed by us all, 

that 
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that the Stat, of 13 Eliz. which maketh the Inten- 
tion In many cafes Treajbn, extends to nothing, but 
where If the Afi had been done It had been Treajbn 
at the Common Law. 

And therefore all the rejl of the Judges did una- 2 St. Tr. 593. 
nimoujly agree that this rijing wiUi Intent to poll 
down Bawdy-houjes in general, or to break open 
Prijbns In general, and let out Prijbners, and putdnfir 
their Intention in Execution by Force, any of theje 
[76] Injlances was a levying War againjl the King, and 
High Treajbn at Common Law within the Declara- 
tion of the Stat, of 25 Ed. 3. And for that, bejijes 
the Rejblution in PophanCs Reports before cited, we 
conjidered the Cafe of the Apprentices reported in 
the jecond Part of AnderhrCs Reports, p. 4 and 5. 
where it was refolved that by the Statute of 13 
Eli%. If any intend to levy War for any Thing 
which the Queen by her Laws and Jujlice ought to 
do, and reform in Government as Queen, this Jhall 
be an intendment to levy War againjl the Queen 
within that Statute of 13 Eli%, And as we faid 
before, nothing can be Treajbn by the Intention 
within the Statute which had not been Treajbn by 
the Common Law, if it had been afiually put in 
Execution. And fee the fame Book of Anderfon 
jecond Part 66, and by the cafe of feveral Perjbns Coke, Pi. 9. 
In Oxfordjhire rijing to pull down Indofures in 
general, refolved accordingly, in which Cafe it was 
alfo refolved, that if any Perjbns rije and ajfemble 
together, widi intent to levy War, the Jujlices of 
the Peace and Sheriffs may uje Force to fupprefs 
foch Rebels without any fpedal CommiJJion or 
Warrant, and this by the Common Law : And jee 
Pophanes Reports 121, and a Refolution of all the 3. H. 7. i. 10 
Judges, 39 Eliz. that any Jujlice of the Peace, Poph«m «»«• 

SheHff, 
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I Hawk. la ShcrUF, Of other Magijlrate, or any other Sabfe^ of 

517. ' ' the King may by the Common Law arm themfelvefc 

a sc Tr. 594. to fupprefs Riots, Rebellions, or rejijl Enemies and 

endeavour them/elves to fopprejs fndi dijlorbers of 

the Peace : But they /aid the mojl difareet Way 

was for every one to attend and ajfi/l die Jojlices in 

fnch Cafe, or other Minijlers of the King in doing 

of it, and Coke^ PL Cor. 9. If any levy War to 

expolfe S tranger s , to deliver Men oat of Prijbn> to 

remove Councellors, or to any other end pretending 

Reformation on their own Heads widioot Warrant, 

this is a levying of War againjl the King, becan/e 

they took upon them Royal Aadiority. And Moor's 

1 St. Tr. 197. Reports, p. 6ao, 621. in the Cafe of the Earl of 

Ejffix^ in which amongfl other Things it was refolved, 

that his attempt with Force to remove the QaeenV 

Councellors was High Treajbn, and likewife that 

the Earl of Southampton^ ^dio adhered to him, 

although he knew of no other purpofe of the Earl of 

EffeXf but a private Quarrd ag^njl jbme of the 

Queen's Servants, yet this was Treafon in him, the 

A3 of the Earl of EJfex being Rebellion and Trea- [^ j] 

fon,iaid jb it was alfo refolved, that all thofe who 

went with him out of EjfeX'haufe in aid of him, it 

was. Treafon in them, whether they knew aiw tfa^ 

of his Intent or not, and Cro. \Ji part p. 553. In 

Cro. Car. 583. BmJUaJ^s Cafe, it was re/blved by all the Judges, 

ijooet455. that gobg to Lambeth-houTe in Warlike Manner 

^' ^' with Drums, and a Multitudfe as in the Indi6hnent, 

to the Number of 300, &r. to furprize the Arcb^ 

Bijhop, who was a Privy Councellor, was Treafon. 

Cro. Ctr. sSt. ^ud 2^//, it was rejblved that the JujUces of uyer 

Cro.Jac.404. and Termimr, may Jit, enquire and try Prijbners 

Cro. C4r. 44S. all in one Day. 3^1^. It was rejblved, that the 

^^'^ breaking of a Prifon wherein Traitors were in 

durance, 
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duranci, aiid canjing them to ejcape, was Ti^ajbn^ 
although the Parties did not knoi^ that TraitOft 
were there. And fd to brea^ a Prlfon whereby 
Felons efcape, diis is* Felony, thovgh they do nOC 
know them t6 be in Prijbd for fuch OfFence.< Nm^ 
That Reflation as to breaking a Prijbn when! 
Felons,, bfc. are, mujl (as I think) be intended only 
where the Intent was only to breiAL open one Prijbn 
and no more, for if the D^gn was to break opeA 
Prifons in general, and theypat that in Execution 
as to one Prifon, that is High Treafon iftccordiAg to 
die Books before cited ; but then on the Evidence it 
mnji be proved that their Intent was fuch, and by 
Judi proof as jatisfieth the Jufry, 

After this Re^lution in general, we went to con- 
jkier the particular Cafes as they were found upon 
the feveral fpecial Verdifisv and thereupon it was 
agreed by all of us, except the Chief Baron, who 
Jaid he doubted on the Main; that as to Meffinger 
and Bafily in the flrjl Verdifl, and to Cotton in the 
Jecond fpecial Verdifi; and as to LyfnerUk in the 
fourth fpecial Verdifi, that the Matter as 4t was 
found againjl theje four. Was Hig^ Treafon in them 
all, and accordingly they had Judgment, and were 
executed : Btit as to jlppUtree in die firjl fpecial s St Tr. 594. 
Vendifi ; and as to Lattimer in the thitd fpecial 
VerdiS, there was difference in Opinion amongfl us, 
[78] whether the VerdiiS was jbfliciently found againjl 
them to juc^e it High Treafon or not. For be^des 
the Chief Baron who was againjl all, my Brother 
Atkynsj Tyrelly Wyndhaniy and W'ylde^ held that the 
VerdiS was not fufficient agafn/t thofe two for to 
give Judgment that they were guilty of Treafon, 
becaufe they faid it was not exprejly found, that 
they were aidhig and a0ijUng: Bat myjelf, Brother 

Turner^ 
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Turner^ Twifden^ Archer^ Raynsfird^ and Montm^ 
thooght the Verdid as it was found againjl them to 
be as full and plain as any of the Rejl. For flrjl as 
to AppUtruy the Verdifi firjl finds in general, that the 
Number in the Indifiment were aJfemUed, as in the 
Indifiment, with an Intent to pull down Bawdy- 
houfes ; that Baftly led them as their Captain, that 
Mefftngtr had a sreen Apron upon a Staff, which he 
flourijhed as Cofours, and then that JppUtne^ the 
Perjbn now in Quejlion, was amongjl them both the 
Days, and was the firjl that jlruck at Pevtrell the 
Conjiable, and was amongjl them at Burlingham^s 
Houfe at Saffron-hill^ and pulled part of that Houje 
down, and the next to it, and /truck at one that 
admonijhed him to be quiet, ]b that here are Jeveral 
A3s of Force found to be actually committed by him 
in purfuance of their Dejign, and then diere is no 
ne«i to find him to be aiding and ajQSjling, for that 
Clauje wefaid was only necejjary to be found where 
the Jury find a Perfon was there among them, and 
find no particular A&. of Force done by him, but only 
his Pre/ence, there it is necejQfary that they find he 
was prejent aiding and ajQSjling; and for the fame 
Reajons we held Uie Verdifi to be full alTo again/l 
Lattimer^ becaufe it was firjl found that the Multitude 
was ajjembled as in die Indifiment, on pretence of 
breaking Prijbns and relesifing Prijbners in general, 
which is agreed by all (except the Chief Baron) to 
be Treajbn, and dien they find that Lattimer was 
amongjl them, and afiive in the breaking open the 
Prifon at CUrJtenwellt (where Prifoners, /ome for 
Felony, and others were let loofe) and that he was 
with die rejl in the Prijbn after it was broken open, 
I Hawk. II. And fo an A€t fixed upon him : But although jix of [79] 
us were well jatisfied in our Judgments as to them, 

yet 
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yet when I waited on the King, I acquainted him 
that there was jbme difference in Opinion as to tho/e 
two upon finding of the fpecial Verdid ; and although 
the greater Number of us were of Opinion, that t£e 
VerdiS was well found as to thofe alfo, yet I intreated 
his Majejlytomake ufe of that difference in Opinion 
to jhew his Mercy towards them, the rather becauje 
we had agreed, that as to four of them the VerdiS 
was clearly good as to proceed to Judgment againjl 
them, and that I hoped would be example enough to 
deter others from the like Practices; and bejldes it 
would appear an Injlance of his Majejly's great 
Mercy, that he would not proceed to the lajl ex- 
tremity againjl any, where there was not a full Con- 
currence of all his Judges, which his Majejly was 
pleajed to take very gradoujly, and ordered me to 
proceed accordingly, and jb diey two were fpared: 
But as to Green in the iirjl fpecial Verdifi; and Bedell ^ St. Tr. 594. 
in the third jpecial Verdi3, we all agreed that the 
Verdifi was not full enough as to them for us to 
judge it Treajbn in them, becaufe the Verdid only 
iindi that they were prefent, and finds no particular 
Afi of Force committed by them, and doth not find 
that they were aiding and ajQSJling to the rejl, and it 
is pojjible one may be prefent amongjl fuch a Rabble 
only out of curiojiity to j^e, and i;niether diey were 
aiding and ajQS|ling is matter of Fafi which ought to 
be exprejly found by the Jury, and not to be left to 
us upon any colourable Implication, and accordingly 1 St. Tr. 594, 
theje two were difcharged. 

This Qnejlion was moved to me at the Old Baify; A man mar- 
A Man marrieth two Wives, one in France and ™[J ^"^^ ,^ 
another in England^ whether he might be indicted FramtznA 
and tryed for that Felony here in England; and I another in £«f- 
took this difference, that if his flrjl Marriage was in ^^ ^ '^^^ 

France^ 
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Cife he miy Fraticty Slid the fi^ond Marriage, which maketh the 
**H^*1.^"'' Felony, was in Mngland^ then I was of Opinion that 
I H.?. c^^j. ^^ might be indified and tryed here for it, and the Jury 

might on Evidence And his firjl Marriage in France^ [80] 
being a mere tranjitory Afi, and Iiaving nothing of 
Felony in it ; and our Juries nfaaUy iiml foch tran- 
jitory A&, though they are done in a Foreign 
Nation; bat if the firjl Marriage was in Englamd^ 
DWerfity. And the fecond in France^ then I was of Opinion he 

Fuk Sfderfim's coold not be tryed for it here, becau/e the AS Mdiich 
f-T^^^-^' made the Felony was done in another Kingdom, and 
I Hawk. 6S6. Felonies done in anodier Kingdom are not by the 

Common Law triable here in SnglanJ. ^jutn.^ 
Coonterfeiting . By coonterfeiting the Great Seal, what jhaU be 
the Grnt SeaL Treafoa and what not, fee Co. pL Cor.fil J5. . 40 Afs. 
1 Hawk. 19. ^y ^^ ^^ ^ ^ ^^ ^j^^ ^ Brewtr'i Caje, 

whocaufed his Commoygn to raze the N^une of one 

Mannor in Letters Patent under the Great Seal, and 

to put in another Mannor injlead of it, and 2 H. ^ 

Jhl 25. 37 H. 8. Br. TttU Trtufm* But sifter all 

Cwp LeakU thefe Books was Gewge Liakfs Cafe^ a Clerk of the 

Cafe concerning Chancery, who joined two clean Parchments iit for 

O^ts^^*^* Letters PatenU fo dofe together with Mouth-glew, 

au^jmoU, as they were XBkfXL for one, the uppermojl being 

Cokei%Rtp. veiy thin, and did put one Label through both, then 

{*!!% c iSft ^P^*^ ^ uppermojl he wrote a true Patent, and got 

'the Great Seal put to the Label, fo ^e Label and 

the Seal were annexed to both the Parchments, the 

oq^ written, the odier a blank; then he cut off the 

glewed 

^ *^ Why not ? For tb« Words of the Statute ^re, that the 
<f Paitic« & offeiiciingy ihall receive fuch and the like Proceed- 
^' ingt Trial and Execution, in fuch Countv where fuch Per- 
" fon or Perfons (hdl be apprehended, as if dxe Offence had 
** been eommitted in fuch County where fuch Perfons ihall be 
^f taken or apprehended.** i Havk. so, and Notis ibid. 
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glewed Skirts round aboat, and took off the apper- 
mojl thin Parchment in which the true Patent was 
writ from the Label which with the Great Seal did 
JUll hang to the blank Parchment, then he wrote 
another falje Patent upon the blank Parchment and 
publijhed it as a good Patent: And the Q^iejlion 
was, whether this Offence was High Treajbn or not: 
And it was refolved by all the Judges of England^ 
that this Oifence was not High Treafon, but it was 
a very great Mifprifion. Fide Hale PL C, i8.» 
[81] X Perfon hireth Lodgings in another Man's 3 M?/. and Jif. 
Houje, with Hangings, Bedding, and other Fumi- £??: 9f ^ea. 5. 
ture in thofe Lockings for a Month, and during that fo„nVin''thc 
Time, conveyeth away the Goods in the LcKlging original Manu- 
which he had hired with the Lodging, and the ^|^*^"^"*y 
Party runneth away at the fame Time, and is after portrf'^bccadi 
taken and indided for this as for Felony, and (aid to' come 
whether this be Felony or not is the Quejlion. (">"» J?^- ^- 

Son to the Chief Juftice. i Hawk. 146, 153. and Not. ibl i Hale 504. 

This Ca/e is in this Book, and came before my vide Ante 29. 
Lord Bridgeman^ then Chief Jujlice of the Common Aram'^CaTe. 
Pleas, myjelf then Judge of the King's Bench, and 
my Brother Wylde^ then Recorder of London^ at a 
Sejjlions in the Old Bailyj and then we all were of 
Opinion that this was no Felony, becau/e the Party 
had a jpecial Property in the Goods by his Con- i Jon. 351. 
traS, and lb there could be no Trefpafs, and that ^^- ^^- 37^ 
there could be no Felony where there was no Tre/- ^J^<^ ^, 
pa/s, as was refolved in Holmes's Ca/e, who /et Fire Sed ^ide Foft, 
to his own Houfe, which was quenched before it "^- 
went any further, and accordingly the Pri/oner was 
by us then dijcharged. 

But 

* This ought to be, aa I believe. Sum. or Coke, PI. cor. 16. 

R 
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Bat upon more ferioos Thoughu I take it to be a 
Cafe worthy of great Conjideration, becaofe I think 
the Cafe in the 13 Ed. 4. fo. 9. which was by die 
King and his Council referred to all the Judges in 
the Chiquer-chamheTf and by them refolved to be 
Felony, is a jlronger Cafe than the Caje now put. 

There the Cafe was, one bargained with another 
to carry fome Packs of Goods for him to Souths 
ampton^ and delivereth the Goods to the Carrier, 
and he taketh them and carries them to another 
. Place, and there opens the Packs, and takes the 
Goods, and difpofes of them to his own UJe, and 
the Quejlion was, whether that was Felony or not ; [82] 
and though it was objeded that the Goods were 
bailed to the Carrier, and therefore there could be 
no Felony, that was agreed generally to be good 
Law. And it was alfo objeded that an Indifiment 
againjl one that htfilonici ajportavit fuch Goods, is 
not good, but it mujl be ftUniu apt £^ afportavit^ 
and in that Cafe the taking was lawful ; yet it was 
rejblved that it was Felony, becau/e his fubfequent 
Ad of carrying the Goods to another Place, and 
there opening of them, and difpojing of them to his 
own Ufe, c&clareth that his Intent originally was 
not to take the Goods upon the Agreement and 
Contrafi of the Party, but only with a Dejign of 
jlealing them. Now methinks die Cafe in Quejlion 
is much jlronger: For in diat, the Party himjelf 
cometh to hire the Lodgings and Goods, and when 
he after taketh them away, this dedareth that hit 
original Intent was only by the hiring of them to 
give himfelf the Opportunity to jleal them^ and fo 
I H. P. C c(t, ^^ ^'i^ hiring them is, in fraudem Ltgts^ and of that 
I Hawic 146. * he jhall take no Advantage, Co. PL Cor. 64. Some 

under 
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under pretence of a Robbery raije a Hue and Cry, 
and call a Conjlable to jeardi a Hoo/e in the Night 
Time, and the Conjlable coming, the Owner of the 
Hooje, opens the Door, and then tho/e Per/bns bind 
the Conjlable, and thoje in the Houje, and Rob 
them, this .is Burglary ; becaufe they procured the 
Door to be opened to them in Uie Night by Fraud : 
So in this Cafe, the Party hiring the Hou/e by 
Fraud, only to have an Opportunity to Jleal the 
Goods, jhall not take Benefit of the Fraud. And 
Mr. Lee told me, that it had been rejblved, that, if 
one come into Smithiield on pretence to buy a Horfey 
and cheapen one, and the Owner giveth him leave to i Hawk. 145. 
take the Horfe and ride him to try his paces^ and then 
he taketh the Horfe and rideth quite away with him^ 
this is Felony. And fo if one deliver Goods to a 
Porter in London to cany to a certain Place, and he 
taketh them and carriedi them away to another 
Place, and there openeth and di/po/eth of them, this 
is Felony ; which lajl Cafe feemeth to be warranted 
by the Cafe before cited out of 13 £. 4. Note^ 
[83] That the breaking open the Packs and difpojing of 
the Goods is neceJQary to jhew the Intent of jlealiuff. 
But I marvel at the Ca/e put, 13 £. 4. 9, b. 
That if a Carrier have a Tun of Wine delivered to 
him to carry to fuch a Place, and he never carry it 
but Jell it all, this is no Felony; but if he draw 
part of it out above the Value of Twelve-pence, 
this is Felony ; I do not fee why the difpofmg of 
the Whole Jhoidd not be Felony alfo. 

But the Caje there put is, a Carrier does carry 
the Goods to die Place appointed, and after takes 
them away and difpofeth of them, that is Febny, 
becauje the bargain for his bringing them was deter- 

mined 
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mined when he brought them to that Place appouited« 
and the PojQfeJJion then is in the flrjl Owner. 
I Hawk. 134, A Man having a Dwelling-hou^ lets a Cellar, to 
I3S* which the PajQTage is out of a Street and a Chamber, 

B^^'th • to 7- ^' ^^ he lieth in the Chamber, and the CeUar 
Qiumlnthc is broken open in the Night. If this b^ Burglary? 
Margin. \ thought not, and took a difference betwixt an In- 

mate and a divided Houje, which is, where there are 
/everal Doors, and one Dwelling adually divided 
and feparated from die odier, there it is Burglary, 
and jhall be laid for breaking the Dwelling-houje of 
1 H.P. c. 556. him who hired the divided Part. But as to an In- 
Contra. mate who goeth in at the fame Door, he is in die 

Cowper a. Nature of a Lodger, and if his Chamber be broken 
open, I thought it Burglary. But you mujl lay the 
Indifiment for breaking the Dwelling-houfe of him 
that let it, and not of the Inmate, becanje I thought 
it was but one Dwelling-houfe, in caje there be twenty 
Inmates: And though there be a private Contra3 
between the Parties, that hath not fevered the Dwell- 
ing-houfe, fo as to make them feveral Dwelling- 
houfes. For then, what need that difference of 
Inmates and divided Houfes? For if an Inmate [^4J 
hath a divided Dwelling-houfe, he differs nothing 
from the other. But Mr. Lee dejired that it might 
be advifed of, becaufe he Jaith their ufe hath been 
otherwife, and he Jaidthat elfe, if the Rooms of the 
Inmate where he lieth were broken open in the Night 
Time, there would be no Burglary, becaujc he Jaid 
the Contra3 had fevered them from the Dwelling- 
houfe of him who let them. But in that I differed ; for 
I think that where there is but one out Door, at which 
the Owner and Inmate enter, this remaineth to be all 
the Dwelling-houfe of the Owner; and though the 

Inmate 
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Inmate hath an Interejl againjl the Owner that will 
not ferve to make it the Dwelling-hoaje of the In- 
mate. Bat the Indi&nent mujl be for Burglary, in 
breaking the Dwellins-houfe of the Owner, and 
jlealing the Goods of the Inmate, {^an^ But for i h. P. c. 
the firjl Quejlion, where a Cellar which hath its ^^^ 55^- 
going into it only out of the Street is let to a jfaranger ; ' * * ^^''* 
if this Cellar is broken open, I conceive it no Bur- 

Jrlary, for it is feparated by the Contrafi, and actually 
evered from the Houfe by excluding aU Communi- 
cation with the Houje, no pajQ[ing being betwixt the 
Houfe and the Cellar. So it hath been refolved, if 
a Man let a Shop only, and fever it from his Houje 
for Years, i^c. and the Party who hath the Shop 
doth not lodge in it, and this be broke open in the 
N^ht, this is no Burglary. And how to makefuch 
a Cellar and a Chamber in the Dwelllng-houfe, which 
are let to an Inmate to be the Inmate's Dwelling- 
houfe, I do not well underjland: Then Mr. Lee faid 
it might be of ill Confequence; for now Jince the late 
Fire, every Houfe hath many Inmates, where Inmates ^ 
Lodge. And fuppoje he who hath the Dwelling- 
houfe (and lets the jeveral Rooms to thoje Inmates) 
. jhould in the Night break open their Rooms and 
, leal their Goods, it would be hard if it jhould not 
x Burglary. To that I fay it is Felony in the 
Owner of the Houfe, if he jleal their Goods; but to 
make it Burglary to break his own Houfe, in caje 
the Law be as I fuppofe, that cannot be. And I i Hawk. 134. 
fuppofe letting of Lodgings to fevcral Perfons, doth ^^^^ 
not make feveral Houjes if they all go in at the Door 
of him who lets the Lodgings, and ^o are but In- 
[85] mates. But otherwife it is, if a Man fever Jbme 
Rooms from his Houfe, and make another Door to 

•thofe 
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thojc Rooms, and fo divide the Hoofe, that divided 
Part is the Manjion-hooje of him who hires it; and 
it is Burglary if it be broken open; and jhall be laid 
Jo, for breaking the Dwelling-honje of him who hired 
that Part^ 

\ Vide z Hawk. 134, 1351 and 136. 
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15 Car. II. In B. R. 



Sir Charles Stanlefs Cafe. 



I Sid. 159. 
I Keb. 584, 

€49» ^59» 7*3. 
S. C 




|IR Cbarlis StanUy and one Andrews^ were This is another 
tryeduponanlndifimentof Marder. The Manofcript of 

by a Bailin, and endeavoured a Re/cue, \ Hawk. io». 

and jhot off a PIJlol at the Bailiff, and 
then the Bailiff dofed with him and cajl him down, 
and after jbme of his Servants and others who came 
in aid of him, killed a Servant of the Baili£Ps who 
came in aid of the Bailiff: And it was rejblved by 
all the Court, Hyde^ Chief JuJUce, Twifden, fTttui- 
hamj and Kelyng^ that if the Party who is arrejled 
doth any Afi of Violence to endeavour a Rejcue, 
and then after one of his Party killeth the Bailiff, 
or any that cometh in his aid, this is Murder in the 
Party arrejled : For when jeveral Men Joyn in an 
unlawful A6i they are all guilty of whatever happens 
upon it; as in the Lord Dacris Ca/e which is 
mentioned, 34 H. 8. Brooke Se£t. 237K The 

Lord 

' The above Blank is in the principal Cafe in the Edition of 
this Work, publiihed by Sir John Holt; but the Cafe there 
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Moore S6. Lord Dacrts and ManfelU and others in his Com- 

I H. P. C439. pany came onlawfuUy to hant in a Forejl, and being 

Crom t a< tejijled, one of the Company when the Lord Dacres 

DiOt J. cip. was a mat Way off, and not prefent, killed a 

93f ^9^- Man : Judged Murder in him and all the Rejl, and 

^31 In SE'er *^ ^^^ Dacres was hanged. But it was agreed, 

^itioat. that If the Party who is arrejled yields hlmfelf, and 

makes no Reji^bmce, but others endeavour to refcne 

him, and he doth no a£i to declare his Joining with 

them, if tho/e who come to rejcue him kill any of 

the Bailiffs, this is Murder in them, but not in the 

Party arrejled But in this Cafe Sir Charles StanUy 

by jhooting his Pijlol, had Joined in rejijUng the 

Authority of Law, and therefore a Man being jlain 

in this A3, it is Murder in him. And as for 

Jndrewsy there was no Evidence, but out of his own 

Mouth ; Jbme difcourfe as if he had jhot over Sir 

Charlis Stanley in aid of him when he was down, 

but the Evidence to that was Jlight. But it was 

agreed by us all, that if a Man be arrejled, and he 

and his Company endeavour a refcue, and while 

they are fighting, one who knows noting of the 

Arrejl coming by the Wav» goeth in aid of the 

Perfon who is arrejled, and draws his Sword, &c. 

here if any of the Bailiffs be killed, that Perjbn who 

Joined in aid againjl them, though he did not know 

of 



cited is to be found in Moore 86, and it is there faid to be in 
Eafter. 10 Eliz. though Brooke Tit. Corone 171, (and not 
>S7f) ^ above cited. It is faid to be as in the Text, and 
Crompton, who cites for this Cafe Stowe*s Annals, fo. 98a, 
alio fixes it in 34 H. 8. See alfo 11 St. Tr. 10, which fixes it 
on the 9th July, %S H. 8 — 1535 \ and extra^b from Hallos H. 
8, p. asc, and Lord Herbert's H. 8 in a Kenn. Ccmip. Hift. 
and edition, page 177. 
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of the Arrejl, yet b guflty of Murder. For a Man 
mnjl take heed how he Joineth in any anlawful A3 
as fighting is, for if he doth, he is guilty of all that 
follows. And it being Murder to kill thofe who 
come to execute the Law ; every one who Joins in 
that Ad is guilty of Murder, and his Ignorance will 
not excuje him, where the Fafi is made Murder by 
the Law without any Malice precedent, as in the 
[88] Ca/e of kOling a Bailiff. But if two Men go upon 
Malice prepenjed to fight a Duel, and whfie they 
are fighting, a Man who is acquainted with one of 
them Joineth and taketh his Part and killeth the 
other, this is Murder in the Party who came with 
Malice prepenfed to fight; but it is but Man- 
Jlaughter in him who came to his aid, becauje in 
him there was no Malice, but as to him it was a 
Judden Thing. And here the Law doth not imply 1 H.P.C. 465. 
Malice, as it doth in every one who rejijleth the 
Execution of Jujlice. 




TERM. 



TERM. MICH. 
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8 Will. 3. 
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Lijle^s Cafe, in Banco Regis. 

|T the jfjjizes and Gaol Delivery held for 
the County of Cumberland^ at CarMe^ 
1 5 Aug, lajl, before Sir Edward fvard 
Lord Chief Baron, and Jojlice Turton^ 
Thomas Lijle Gent, was indified for the 
Murder of Richard Armjirong^ upon which he was 
arraigned, tried, and conviSed of Manjiaughter 
only. Immediately after, yohn Armjlrong^ brother 
of Richard^ put into the Court a Bill of Appeal for 
Murder, and did then pray by his Council, that the 
Appeal Jhould be received and iiled, and that Lifie 
Jhould be immediately arraigned thereupon. Where- 
upon, and before the Appeal was arraigned, LiJle 
did demand the Beneiit of his Clergy ; and then the 
Bill of Appeal by the Council of Armjtrong was 
read in open Court, and Lijle did appear thereunto, 
and prayed to be bailed, but refufed to plead ; upon 
which he was remanded to the Gaol quoufque^ i^c. 
All which Proceeding was entered upon the Record 
of the IndiSment of Murder, with the Convidion of 

Manjiaughter, 
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Manjlaughter, and was retained apon a Certiorari 
into this Court, and thereupon the Appeal of Mur- 
der was aljb returned ; but upon the Record of that, 
no Mention was made of any Proceeding. Lijle 
was alfo brought to the Bar upon an Habeas Corpus 
direfied to 'the Sheriff of Cumberland^ and was com- 
[90] mitted to the Marjhalfeoy (though he prayed to be 
bailed ;) but the Court did not think fit to bail him 
for the Prefent ; for it being the latter-end of the 
Term, did adjourn the Conjideration of it to the 
next Term ; at which Time LiJle being brought to 
the Bar by Rule, the Court was of Opinion that he 
might be bailed. The Quejlion was, whether one 
convified of Manjlaughter might be bailed before he 
had his Clergy ? The Cafe of Dyer 297 fcf 42. * is, 2 Hawk. 170. 
that he cannot be bailed ; which may be admitted to S^* 9"* 
be Law, for though Jujlices of Oyer and Terminer f^^J' ^'^^'^ 
and Gaol Delivery^ might not bail in Juch a Cafe, Rex v. Ma- 
yet the Kin^s Bench is not rejlrained from bailing s^^^* 
by the Statute of i W. c. 15. 2 /»/?. 185. but hath 
a Liberty of bailing by the Common Law, if the 
Perfon be not attainted. And fo was it done in this 
Court, 10 yac. Cok^s Entries 355.* upon the like 
Convifiion of Manjlaughter, upon a Trial at the 
Bar: The Court, without calling the Party to 
Judgment, took Time to advife until the next Term, 
and bailed the Prifoner then to appear. Afterwards 
at another Day, it was quejlioned, whether the 
Court jhould call Lijle to know what he could fay 
why Judgment jhould not be given againjl him, and 
if he Jhould demand the Benefit of his Clergy, allow 
it to him ? And after Argument at the Bar it was 

refolved, 

' This oueht to be, as I believe. Dyer 179. PI. 4s. 
* Tit. ItuEamentf PL 6. 
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refolved, that forafmudi as there was a Record of 
Convi£lion returned to the King's Bench^ the Court 
ought to proceed to Judgment thereupon^ though there 
was an Appeal returned to he commenced* 

For thefe Reafons : 

1 Hawk. 125. X. Though the Appeal was not totally difcon- 

Note CO Sea. tinued, but had an Ezijlence, yet it was widiout 

JSirth. 304. ^^1 f ^^^ being commenced at Uie Gaol Delivery^ it 

305. * had no continuance upon it, nor indeed could it have 

^^»«f^7o« any, for no continuance can be taken from one 

Bac^Ate. 5th s^jjjo^ Qf Q^^i DMygry to another, but from one 

Day to another it may be, if that SeQion be 
adjourned, which doth not appear in this Caje ; but 
all Proceedings upon Indifiments and Appesds com- 
menced at one Gaol Delivery ^ unlefs Convifiions [9^1 
thereupon, are determined by that SeJJion, Jo that 
this Appellant and Appellee have no Day in any 
Court; and the Appeal being removed into the 
King's Benchf the Parties having no Day in Court, 
the only means to retrieve it, is, for the Appellant 
to come into Court, and pray that the Appellee 
being in cu/iodia Mart* may be arraigned; and if 
he was not in the. Marjhal's Cujlody, take Procejs 
againjl him, 9. H. 4. 2. St. P. C. 651.^ which may 
be done at any Time. But if the Appellee be dejirous 
to be dijcharged of the Appeal, then he ought to fue 
a Scire facias againjl the Appellant, and if he doth 
not appear non^it him, St. P. C. 70. a. h. From 
hence it is tp be concluded, that jince the Appeal h 
without Day, and cannot be proceeded upon unlejs 
revived in the Manner before mentioned, there is no 
Reajbn for the Court to take any Notice of it, but 

to 
» St. PL Cor. 165— as I believe. 
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to proceed upon the ConviSion had apon the Indifi- 
ment, as if no Appeal had been commenced. 

2. The Court, as the Matter Jlands upon this 1 Hawk. 517. 
Record, ought to proceed upon the Convifiion ; for 
it appears diat not only the IndiSment was pre- 
ferred, but even the Trial and Convifiion of Man- 
Jlaughter was before the Appeal commenced ; and 
therefore by the exprefs Words of 3 i/« 7. cap, 1. 
That in Cafe of Murder^ the Murderers fball at any 
Time he arraigned and determined at the Kin^s Suitf 
within the JTear^ without tarrying for an . AppeaL^ 
Now the Indifiment being proceeded upon, and the 
Party tried before the Appeal commenced^ die 
Court of Gaol Delivery ought to determine . it ; for 
though the Appeal interpojes after Convifiion, and 
before the Convifi upon the IndlSment is called to 
Judgment, yet the Judgment upon it hath relation to 
the Convifiion, and on the giving of it no Notice is 
to be taken of the Appeal, nor is any Entry to be 
on Record, to hinder the Court from giving Judg- 
ment And if the Trial was lawful, the Judgment 
thereupon mujl be as lawful, for otherwife it would 
be in die Power of a Perfon by putting in an Appeal 
to render the Verdi3 ineifeSual, which is contrary 
to the Words and Intent of the Statute ; for fuppofe 
[92] the Convifiion had been for Murder, the Indifiment 
being well commenced and proceeded upon, the jub- 
fequent Appeal cannot obJlru£t Judgment, but the 
Court ought to condemn the Prijbner, otherwife the 
Statute of 3 H. 7. ii not obferved, which requires not 
only a Proceeding on the Indifiment, but a Deter* 
minadon: And the Statute would be as litde 

observed 

> The contrary of this Do^ine feem to be holden by Coke. 
3 Inft. 131. 
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obferved if Judgment jhould be refpited upon the 
ConvifiioQ of Manjlaughter as upon a Convifiion of 
Murder. 

% Hawk. 5x7, 3. By the Common Law no Convifiion or Ac* 

^^^' quittal could be avoided by an Appeal interpojing 

before Judgment : but tliough Judgment was re- 
fpited, die Defendant in the Appeal might plead the 
Acquittal or Convifiion had in Bar to the Appeal, 

3 Inft. 131. St. P, C. 106. 16 £. 4. 1 1. 45 £. 3. 25. 4 Rep. 45. 

• ff^rote and fflgges ; againjl which there are but two 

CajeSy viz. 17 ^. p. i. which are contradified by 

the Opinion and Obfervation of B. tit. Appeal 55. 

that declares the Common Law to be contrary until 

St4nlift Cifc. 3 H. 7. The other is Dyer 296. p. 20. which is ]b 
very Jlrange, that it cannot amount to the leajl Au- 
thority. That Cafe was, viz. One indiSed of Mur- 
der was convified at the Gaol Delivery of Newgate^ 
and before Judgment given the Wife brought an 
Appeal ; to which the Defendant pleaded, that jhe 
had taken another Hujband in a Foreign Country. 
The Matter rejling about a Year, the Indifiment 
was removed in B, R. and the Party convified 
called to Judgment upon the Indifiment^ and he 
pleaded the Appeal depending ; to which Nul tiel 
Record was pleaded ; but afterwards the Plaintiflf in 
the Appeal was non-fuited, and then Judgment of 
Death was given againjl the Defendant. Obferve^ 
That Cafe is left with a ^uare^ and fo no Judicial 
Determination as to this Point, faving that the Man 
was hanged. 

1. The Court gave no Opinion concerning the 
fuiHdency of the Plea. 

2. It doth not appear how the Plaintiff became 
Nonfuit. 

For 
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[93] ^^^ iiitxt was not any Opportunity for it, there- 
fore it was irregular ; for the Plea was difcontinued 
by the Certiorari; for all Removals of Caujes upon 
Certiorari^ s determine the Plea ; therefore that Cafe 
is no Authority, but only an Hijlory of what was 
done; for the Man was well condemned and exe- 
cuted upon the ConviSion, and thoje Scruples then 
made were very unnecej[|ary. 

For which Reafons the Court did arraign Lifte 
upon the Convifiion of Manjlaughter, and he de- 
manded his Clergy ; which being allowed to him, he 
read as a Clerk, and was burnt in the Hand. 



Armjirong verfus Lijle. 
Mich. 8 W. 3. Rot. 565. 

IN the Appeal of Murder before mentioned, the XH.P.C390. 
Defendant fued out a Scire facias againjl the * ^"^^ 5»7f 
Plaintiff to profecute his Appeal, returnable J^«i»- ^ 
den* PafcVi at which Day the Plaintiff appeared, 
and by his Council at Bar did arraign the Appeal. 
It being prayed that the Defendant might anfwer 
thereunto, the Defendant pleaded the fndifiment, 
and Convifiion of Manjlaughter at the Ajjizes, 
which was removed into the King*s Bench; and that 
no Judgment was thereupon given ; and that at the 
Time of the ConviSion he was, and yet is a Clerk ; 
and then prayed his Clergy, and offered to read as a 
Clerk if the Court would have admitted him there- 
unto \ and that afterwards, on Monday poji Crajiiri 
Pur^ Beata Mariie Firginis lajl, being demanded by 
the Court why Judgment jhould not be given againjl 

him. 



% Hawk. 527, 
5»«. 



« Hawk. 517. 



1 Hawk. 527. 
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him, he demanded the Benefit of Clergy; which 
bein^ allowed to him, he read as a Clerk, and was 
bonm in the Hand pur per R$c9rdum^ (^c, with the 
nfual Averments. And as to the Felony and Mur- 
der pleaded Nit Guilty. To which Plea the Pbintiff [94] 
made a frivolous Replication, and the Defendant 
thereunto demurred 

The Quejlion was, whether this Plea was a good 
Bar to the Appesd? And it was rejolved by the 
whole Court, that the Defendant being convified pf 
ManJIaughter, and allowed the Bendit of ClersQr, 
and reading as a Clerk, did bar the Appellant of Us 
Appeal of Murder. And though the Reafons given 
in the former Cafe may be fumcient to Jujlify this 
Rejblution ; yet many Things may be fit to be added 
for further Explication of this Matter, which hath 
for a long Time been in much objcurity, and laboured 
under very great variety of Opinion. 

I. The Convi3ion or Acquittal upon an Indifi- 
ment of Murder or Manjlaughter was at Common 
Law, a good Plea in Bar to the Appeal. For the 
Proceeding upon the Indlfiment may be Legal, 
though the Appeal was then pending ; and if the 
Party convified jhould have had Judgment of Death 
given againjl him If he was no Clerk, there is the 
jame Reafon he jhould have the Benefit of the Con- 
vlfiion and Clergy if he were a Clerk. The like if 
he be acquitted; for ifconviSed he jhould fufier 
Death, therefore if acquitted he jhould be dis- 
charged. 

To the Authorities before cited, theje may be 
added, F. N, B. 11$. b. where an Appeal of Minder 
was depending, if within the Year and the Day, the 
JujUces of Gaol Delivery did proceed to try the 
Appdlee upon an Indifimcnt of Murder, and he was 

acquitted. 
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acqaitted» he might have a Writ of Confptracy, 
thouffh he was not tried upon the Appeal ; whidi 
conld not have been maintained unlefs the Acquittal 
npon the Indifiment had been a perfefi and abjblnte 
Difdiarge of the Offence, zi H. 6. 28. Fstx. tit. Sum. 
CsnJ^iracy 6. 7. H. 4. 35. HaU 244. That an 
Acquittal upon an Indi&nent is a good Bar to an 
Appeal of Murder. The reafon ivhereof is more 
Jfarong in the Cafe of an Appeal of Death than in 
any other Appeal, to why of Robbery or Larceny ^ (in 
which an Acquittal upon an Indifiment would be, 
[95] and is to this Day, a good Bar) St. PL Cer. 106. 
For the Appellant feeks only Revenge for the Death 
of his Ancejlor, without regard to the Publick : But 
in an Appeal of Robbery or Larceny^ he is to have 
ReJUtutkm : but if a Perjbn be murdered, the King 
projecutes to have an Example of JujUce made 
for the Safety of all his People ; bejiclcs, the King 
is more concerned in Interejl, being to have the 
Forfeiture of all the Goods and Qiattels of the 
Offender, and the Year, Day, and Wajle of his 
Lands. 

And though the Profecution at the King's Suit » Hawk. 513. 
was frequent dehyed for the Benefit of the Parties * "•''^ 5»7. 
Appeal, yet that was not ex previfime LegiSf but 
merely by the Dijcretion of the judges, for the more 
effefiual Profecution of the Offender, by encouraging 
the Perjbns who were mojl concerned, and therefore 
were thought to be mojl zealous therein. This 
appears by St. PL Cor. 107. Fitz. tit. Coron. 44. 
22 £. 4. when the Jujlices did agree, that that courje 
of delaying to proceed on the Indi&nent within the 
Year jhouU be ob/erved, for the fake of the Parties 
Appeal, which was frequently pnifiifed before, but 

not 
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Sum. a45< not fo firmly ejlablijhed undl then. HaU PL Con 
% Hik P. c. CM. foAoJfp, 40. But the Mifchief thereof being 
^^'' in fome few Years perceived, occa/kmed the making 

the Sutate of 3 H. 7. wUch aboUJhed that Liberty 
which the Judges tookv and obliged them to proceed 
opon the Indifiment at any Time within the Year^ 
and upon no Account to tarry for thr Appeal; and 
to encourage that Proceeding, faves the Benefit of 
the Appeal, notwithjfamding the Attainder or Ac* 
quittal, except when Clergy wai had; for that 
Exception it to the Purview of the Statute^ and 
Jhews what the Law was before, viau Tbat^tvbtm 
CUrgy was had upon a CoftvUfion or Attainder of 
Murder upon the Indi^mentj it was. a good Bar rftho 
Appeal before the Statute. 
% Hawk. 523, It ]% mqfl true, that if an Appeal was frepdy 
S^7' brought, and pending before the fame Jnfliccs before 

whom the Appellee was indited, the Court ought to 
proceed rather upon the Appeal ihan the IndiA- 
ment, becauje of the Interejl of the Appellant, who [96] 
in Cafe of Robbery ought to have RejHtution, whfdi 
upon an IndiSment &fore 21 //• 8. he could not 
have ; and in* an Appeal of Death the Wife or heir 
might have Execution upon the Judgment (notwith- 
jfamding any Pardon) in Revenge of the Injury done 
to her or him : And the preferring the Appeal' then 
pending, to the Indifimei^ was no hurt to the Pub* 
lick Jujlice of the Kingdom ; fiv if the Appellant 
was nonfttited, or did releaje either before or after 
Attainder, the Projecution was devolved to the King, 
who might cauje proceeding to be upon the Appeu^ 
and Execution to be had upon the Judgment* But 
at the Common Law, if there was a default of frejh 
Suit, the Appeal was Iq^, if the Defendant did plead 
it in Abatement. Vide Stat. Gbuc. cap. 9. Bra&. 

Ub. 
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'<^- 3- 139^ 2 Itifi. 319. ^ari apfiUan volturit^ 
de^kii ilk cut injurattau Jueritf tarn ctt$ quam poterit^ 
Hutejban ievartf fsfc. Therefore by fach a neglefi 
of frejh Soity the Profecution beloi^j^to the Kincr 
to proceed by way of Indidmeot But in that Caje 
the Appellee^ upon an appeal commenced againjl 
him, could not take advantage of the want of frejh 
Salt, nnl^t he had pleaded it. And in an Appeal 
of Robbery or Larceny, though the Defendant did 
not plead in Abatement the want of freJh Suit, but 
was thereupon convifiedt yet the- Appellant could not 
have ReJUtution unlefs the Jury did find frejh Suit. 
. Sot great Quejlion hath been made, what Jhould 2 Hawk. 523, 
^ accounted a freJh Suit ? Fid^ St. PI. Cor. 165, 5^7. 
1 66. where, upon Confideration of all the Books, it 
it jcttled, that it is mt capable of any certain Defini" 
tion^ but muft be determined bf the Difcretien of the 
yuftiae* ^ Now if the Party robbed, be not as ready 
to profecttte his Appeal, before the JujUces of Gaol 
Ddiveiy, as the Kii^s OiHcers are to pro/ecute an 
Indifiment^ and the OCTender be in Gaol ; or if the 
Party jhall choje rather to Profecute upon the In- 
difiment ; thia h a neglefi of the Appeal, and a de- 
fffcidt of fre/h Suit, fo tar as to vejl the Profecution 
in the King; for though it is very rea/bnablc to 
[97] prefer the Appeal to the Indifiment, yet there can be 
no Rea^ to defer the King's Profecution by any 
affeSed delay in the Party that /hould brii^ his 
Appeal. Therefore, if at any Time the Court did 
proceed upon an Indifiment, when an Appeal was 
depending; it mujl be prejiimed, that the Per/on 
injured was negligent or remijs in the.Pro/ecution of 
the Appeal, or that the Appeal was convenoujly 

brought 

* BrIttoD foL 43 accord. 



2 Hawk. 5»3y 

5*7' 



ft Hawk. 523, 
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brooght to obffarafi the Khigf t Projccutton, which ii 
the Jame in Judmicnt of Law, as if none was brooght 
at all» or that me Party did choojc to proceed upon 
the Indifiment rather than the Appeal. And there- 
fore at the Common Law in cafe of Death, and 
then, and now, in that of all other Felony, if one 
were tried and acquitted upon an Indifiment, if the 
Perjbn injured did bring his Appeal, and the De- 
fendant did plead his acquittal, the Appellant could 
not reply that he brought his Appeal by frejh Suit ; 
for that would be to arraign the JujUce of the Court 
in a matter that is left to be tried by Examination ; 
and to be determined by the JuJUces, for the Appel- 
lant might bring his Appeal convenoujly, or if r^dly, 
dioTe rather to proceed upon the Indifiment. 

Uhj. But there is an Ob|efiion that Jeems plan- 
Jible, which is, that before the Statute of 3 Hen. 7. 
the Court was oblieed by Law, not to proceed upon 
the Indifiment of murder within the Year and a 
Day ; for though at Common Law, the Appellant 
was to make frejh Suit $ yet the Statute of Ghuc, 
chap. 9. hath given a Year and a Day to the Appel<- 
lant to bring his Appeal, which is injlead of freJh 
Suit : And therefore where there was frejh Suit, the 
Court ought rather to proceed upon the Appeal, 
than upon the Indifiment. And jtnce the Party 
hath a Year and a Day to bring his Appeal, there 
can be no default imputed to him until that Time 
be expired. 

Reff. To this I anjwer. Firjl, that the Khiff, as 
to his Projecution is not obliged by any Words in 
the Statute, but only the Defendant, if the Appeal 
be brought within the Year, is dijabled to plead in 
Abatement thereof the want of frejh Suit. For the 
Statute was made for the advancement of JujUce ; 

but 
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bat if there Jhoold be fnch a Confequence deduced 
from it, that the Defendant coidd not be tried upon 
the Indifimeat within the Year, it would tend much 
10 the delay of Jnjlice. 

Rifp. !• Secondly, it appears, not only by all the 
Boob before mentknied, diat the not proceeding % Hawk. 513, 
upon the Indifiment was only an Agreement among SV* 
the Judges themjelves ; but the recital of the Statute 
of 3 //. 7% doth not mention that, that delay was 
by Law; but only that it was ujed to tarry. 

Refp. 3. Thirdly, That Agreement of the Judges 
fslainly jhews, that if the Defendant had been tried 
and acquitted or oonvified, that would have been a 2 Hawk. 513, 
good Bar to the Appeal, otherwije that delay was 5^7* 
to no Purpoje. ^ 

Retp. 4. Fourthly, the Defendant in the Appeal 
could not hinder his being tried upon the Indifiment, 
for he could not plead the Appeal depending, either 
in Bar, or in deby of the Trial, 43 E, 3. 25. a. ^i H. % Hawk. 498, 
6. II. Now, if he was tried and acquitted upon the S^S-S^T* 
Indifiment, and yet jhould be liable to the Party's 
Appeal, his Life mujl be twice in Jeopardy ; /b that 
though the Judges did do an Injury to the Appel- 
lant in trying the Prijbner upon the Indifiment, 
cither within the Year, or pending the Appeal, 
(which is not to be fuppofed) yet that ought not to 
affefi the Appellee, who could not prevent his being 
tried. 

It is in the next Place to be confidered, whether 
the Court can delay the allowing of Clergy, to a 
Prifoner convified of a Crime within the Benefit of 
it. And if the Court jhould refpite the Allowance 
of Clergy, what the Con/equence would be. 

The Court ought not to delay the Party having 
the Benefit of his Clergy ; for it is his Right, if be 

be 



a Hawk. 470. 
a Inft. 633. 
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be. capable of Jt^ Hob. 289. ShhtU agabjl JFil- 
Hams. Firjl, it may not be improper to em{iiire 
bow hie Right of having Clergy did commence. 
Secondly, how Laymen came to be entitled to iL 
This Right began by an Encroachment of the Pope 
opon die Temporal Power, in the Behalf of the 
Clergy ;; whom the Pope by hit EcdefiaJUcal Con- 
jUttttions did at moch at in him- lay, exempt from 
the J«riJ3iaion of Lay Jndget. Therefore, though 
the whole Body of die Clergy Jiood upon it, at 
appeart by St. Ai* CUr^ C. 15. tliat CUricus coram 
Seadari juiice judicari non debet in caje of Life or 
Member ; yet the Temporal Coortt did not wholly 
yield to thit Impqfidon, but only in Part, and quali- 
fied it in a great Meafure. 
1 Hawk. 499. !• They would Indifi Clerkt for Feloniet and 
Crfmet, at well at othcrt, and proceed thereon, 
ontil the Ordinary did demand them. And if the 
Ordinary would not demand ' them, antiendy, the 
* Kin{^8 Courtt took no Nodce of them ; but would 
proceed to Convifiioa, Attainder and Execution. 
And if the Ordinary did daim Clerkt before Con- 
vifiion, then .an Inqui^ion. wat taken, whether the 
Party wat Gnflty or not, ut fciatur qualis Ordinarie 
dekkeratur; and if acquittra, di/charged ; but if 
found Guilty, then delivered to die Ordinary, who 
wat to pioceed to Porgation. Thit Privilege jb 
rejlriiined and ordered, wat confirmed and ejla- 
Ui/hed by die Statute of XPl i; cap. 2. and thereby 

became 

' Though die Judgea made it a Role not to admit aay one 
to ClergT) until aifter he iiad oleaded; yot I find it no where 
holden tnat ^ Man oo^d not legally demand it until called to 
Judgment s Mor doth the Opmion' to the Contrary, in the 
principal Cafe, grounded on the Authority in Hobart, feem to 
be at all made out by that Cale. 1 HawlL 491* sit. 



a Inft. 163. 
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became an undoubted right to all Clerks; whidi 
was confirmed and allowed by divers Afis of Par- 
liament jincei But then the Ordinaty was to pror 
ceed to deprive the Clerk of his Chirafier, if. he 
coold not parge, whereby he became a meer Lay- 
man : For though at iirjl the Clergy never intended 
that any jhould have that Pdvfiege» but thoje who 
were in Holy Orders ; yet afterwards they extended 
it to thoje who were not Jlrifily in Orders, but were 
AJjiJlants to them in doing Divine Offices. See 
Linwood 92. That they fhould have the Privilege 
of Clergy, who had but primam tonfcramy which for 
the Purpofe was the . Clerk thai fung or Jet the 
PfalMj who was comprehended under the Word 
Clericus^ Limvood. 17. So. was the. Door-keeper of 
[100] the Church or Chapiel, the Reader, Exorc^^ Sub- 
Deacon, which becau/e the ! Temporal Courts did 
not readily allow^ occajioned the Com|daint of the 
Clergy, as appears by the Statute in 25 £• 3. cap. 4. 
That Clerks ' Stculars^ f^c*. had- been drawn and 
hanged, by the award of jecular Judges ; in preju* 
dice of the Franchises, and in Oppojition to the 
Jurifdifiion of Holy Churdi. Therefore it. was 
granted by ihe King, that all manner of Clerks,. as 
well fecular as Religrious, wMch jhould. he convlfied 
before fecular JujUces, jbonld have that Privfiege; 
which Word Clerk in that Statute hath.referenoe to 
the Canon Law, and being made to e|lablijh a Pri-«^ 
vilegc claimed therel^ was expound^ by it, wUdi 
included all that were of thofe inferior Oideis. . And 
from thence it is to be !obJerved,' Occajion was. taken 
in after-times to alter the Method of allowfaig 
Cltrajf for at the Common Law, if the Party had 
not demanded his Cle^ before Convifflon, he lojl 

it. 
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% Htwk. 499. it, Su p. C X51.1 Prtfot Chief JttjUce of the Cm- 
men Pleas in the Time of H. 6. inade an Alteration, 
and would direfi the Party indified or appealed to 
anfwer to the Felony, and after Convifiion upon 
his Demand allow him his Clergy> which Courfe 
has been ever jince objerved, being grounded upon 
the /aid Statute of 25 E. 3. St 3. cap. 4. diat 
allows it to Clerks after Convifiion. 

s Hawk. 470. Now the next enquiry will be how meer Laymen, 
who had no Relation to any Ecdejiajlical Employ- 
ment came to enjoy this Privilege. It is to be 
known that in thoje Days few were bred to Litera* 
ture, but thofe who were afiually in Orders, or 
educated for that Purpo/e. And therefore the way 
of Trial whether one was a Clerk or no was by 
reading, of which the Court was Judge, and not the 
Ordinary ; for if he could not read, the Court would 
not deliver him as a Clerk, though the Ordinary did 
claim him. And if he did read, he jhould be 
allowed as a Clerk, though the Ordinary refujed 
him. See St. PL C. 131, 132. where the Books 
are quoted, the variety of Opinions conjidered, and 
the Law fettled. And reading being the Way of [lOi] 
Trial, whether a Man were a Clerk or not, without 
further Examination into any other Qualification, 
all Perjbns that Jo approved themjelves by reading 
were allowed to be Clerks, which is an equitable 
Conjlrufiion of thofe Statutes, that ejlabli/hed and 
extended that Privilege, becaufe they were tried and 
found by their reading to be Clerks. 

And further, the allowing Clergy to Lay-men 
that could read, Jeemed very much in Favour of the 
Clergy, in preferving its Succejjion, by exempting 

fuS 
' In fi>me edidoiu 131. 
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Jbch who nrere capable of receiving any Orders, 
when there was occajion for their Service: For 
though Men were never Jo well qoalifled for being 
Clergymen; yet by the Canon Law, which is JUll in 
Force, they were not to receive any Orders, ontil a 
Place was provided for them; which fevourable 
Conjbrofiion of the Statutes in not confining the 
Benefit of Clergy to thojc who were afiuaUy in 
Orders, but who were capable of them, received 
conjlant Approbation and Allowance. See 4 Hen. 7. 
cap. 13* that ena&, that every Perfon not being 
within Holy Orders, that once had die Benefit of 
his Clergj, Jhould not be admitted to it any other 
Time. And the like Afi was made 4 Hen. 8. cap. 
2. which for Murders, Robberies Vc. excludes all 
Perjbns from the Benefit of his Clergy, (Clerks in 
Holy Orders excepted ;) which gave mudi Offence 
to the Clergy, becaufe the Conjfarufiion of the Words 
Holy Orders, was confined to the greatejl Orders, as 
Deacon and Prejbiter, exdudins not only Lay-men, 
but all the inferior Orders, whofe Orders are not 
accounted jacred. See Linwood 92. for they had 
oidv primam Tonfuram^ which cauJM the Abbot of 
Jftnchcomb in his Sermon at PauTs Crofs to inveigh 
againjl that Afi ; and to avoid the Force of it 
againjl thoje of the inferior Orders, the CUigy in- 
Jmed, that tarn minares quam majores Qrdinexfuere 
facri. See Knl 180. the whole Debate of that 
Matter.^ 

That Lav-men, that could read, ever had the 
Privilege of Clergy Jince 25 ^. 3 doth appear 
[X02] without contradifiion by our tiopks, which allow- 
ance never was condemned in Parliament, or com- 
plained 

U 
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plained of as a Grievance ; but rather approved of. 
And the Statute of 18 Eli%. cap. 7. being made, 
extends to all Perjbns, that at that Time were ad- 
mitted to the benefit of Clergy and ufed to be deli- 
vered to the Ordinanr ; whereby every Perjbn, as 
well Lay, as Spiritnaly hath a right to the Benefit 
of that Statute for the flrjt OiTence, in the Jame 
Degree as Clergymen in the greatejl Orders had 
before. The Statute enafis that* 

I. One that Jhall be admitted to the Benefit of 
his Clerey, (which is, every one that demands it and 
Reads) Jhall not be delivered to the Ocdinaiy : But 
after reading, and burning in the Hand jhall: be 
delivered ; which amounts to, and hath ^e jame 
eifefi as a Purgation before. Fide 5 Rep. ' 109. 
Foxlifs Cafe. 
2 Hawk. 50$. 2. If the Offence be heynous, the Court in Dis- 
cretion may inflifi any other Punijhment, not ex- 
ceeding a Year's Imprijbnment ; whereby there b 
no room left for the Court to exclude him from the 
Benefit of his Clerey, upon ,which his Dijcharge 
depends. And if it lie /o heynous, , the Court ought 
to proceed regularly and give him thfit additional 
Punijhment, that the Law doth dired after Clergy 
had. So that the Court is bpund up to that Man- 
ner of Proceeding, which the Statute hath prejcribed ; 
but to remand him to Gs^ol without doing either, is 
without any Warrant, Rule or Method in Law, 
and contrarv not only to 18 Eli%. and 3 Hen. 7. but 
to the 25 Ei. 3. In the recital whereof, comrplaint 
was made that Clerks being attainted, were remanded 
to Gaol upon a Suggejlion that other Matters were 
againjl them ; yet die Law was, that thoje Clerks 
Jhould not be remanded to Gaol, but prejently 
arraigned of all againjl them, otherwije Immediately 

delivered 
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delivered to the Ordinary, jb that he ought not to 
be kept longer than the fame SeJJion or Gaol De- 
livery, though he was indified for other Crimes^ 
VidiSt. PL a 152.1 
[103] It b not enough to jay. That where there is an 
abfolute Acqtattal^ he Jhiuld be liable to the Appeal^ 
therefore much more where he is convicted of Man-- 
fiaughter^ and acquiftedofthe Murder; Votfirji^ the 
Statute 3 //l 7. makes him liable in the one Ca/e, 2 Hawk. 527. 
and exempts him in the other. 

2. In many Cstfes a Convi3ion and having Clergy « Hale P. c. 
conduces more to the 'Safety of the Prijbner than an 25 >• 
Acquittal ; for if the Prijbner were convided and "r^^^'J^^**^ 
had his Clei^, he was thereby dijcharged of all co.^Eot^55. 
Crimes committed before Clergy had, until 8 Elix. 3 in^ ^p* 
f . 4- But if he had been acquitted, he was liable to J7^JX 5V' 
an/wer for any others committed before his Acquittal, 
Dyer 214*^ I And. 114.' And though the Clergy 
be taken away from ' Murder, with which he is 
diarged in the Appeal, yet that makes no Alteration ; 
for Man/laughter is the fame Offence, only differing 
in Circumjbuice and Degree ; and at the Time of 
the making the Statute of 3 H. 7. Clergy might be 
had for the one as well as the other; and the fubfe- 
qnent Statutes of 23 /f. 8. and i Ed. 6. have not 
that BifeS as to hinder him from having his Clergy 
for any Offence for which he was not excluded from 
it* For it would be very Jlrange that the 23 H. 8. 
€. I. and I Ed. 6. c. 12. jhould have thofe Confe- 
quencesy firfl^ by taking away Clergy for Murder, 
to hinder one from the Enjoyment of it that is only 
found guilty of Man/laughter, though appealed of 

Murder i 

' In (bme editions 131. 

* PI. 48,49, 50. Stone'i Cafe. * PI. 158. 



148 Armftrong verfus Lijle. 

Murder ; and ficondly^ to pat a Man opcm another 
Trial for his Life, when he was before in Danger of 
it, which b contrary to the Maxim of the Common 
Law. 4 Ri^. 45* Vaux^s Cafe. 

3. To jbjpend the Allowance of Clergy, is to take 
away a Man's Defence, whereby he might prevent 
the being convified of Murder, which Convifiion 
deprives him of his Clergy; for, notwithflanding 
thele Statutes of 23 H. 8. and i Ed. 6. if a Man 
had been convified of another Manjlaoghter or Lar- 
ceny, and had his Clergy, he might have pleaded 
that Convifiion and Allowance of Clef|;y in Bar of 
an Appeal or Indifiment of another Murder com- [104] 
mitted before Clergy had, though oujled of Clergy 
if convified. Dyer 214. and 8 EUz. The recital of 
the Statute jhews that the Law was jo, till altered 
by that Statute, which by no Conjlnifiion can ex- 
tend to this Cafe, becau/e it is the fame Offence, 
a Hawk. 5x9, The Statute of 3 /f. 7. is jcvere in overthrowing 

a Fundamental Point in Law, in fubjefiing a Man 
that is acquitted, to another Tryal, which is putting 
his Life twice in Danger for the /ame Crime ; there- 
fore the Purview of 3 H* 7. ought to be taken 
Jlrifily, and the Exception favouraUy. 

I. Becauje that Exception pre/erves the ancient 
Right that a Man had, and the Benefit of Clergy 
hath been always extended upon the Conjlrufiion of 
any Afi of Parliament made for the Pre/ervation of 
it : Therefore the Conjlrufiion 25 E. 3. is, that as 
foon as ever a Man is recorded to have read^ he is 
immediately the Ordinary* s Prijoner^ though remanded 
to the Gaol^ and the Temporal Court hath nothing more 
to do with him. St. PL Cor, 102.' 

2. It 

' In fome editions 131. 
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2. It It fach a PrivQege, of which tm general 
Wofds in an ASL of Parliament have been conjlmed 
to deprive an Oilender: Therefore, if a Fafi be 
made Felony bv a Statute wherein are the/e exprejt 
Words, vi%. that the Offender Jhall fuffer Pains of 
Deaths as in the Statute of i Jac, for Pdjramj^ bfc. 
yet the Offender Jhall have his Clergy, fide 3 Injl. 
73. and many other Injlances.^ 

3. Though the Appeal be attached in the Appel- 
lant, yet the Conviolon of Manjlawhter upon an 
IndifimenC, pending; the Appeal, and Clergy allowed, 

will be a good Bar thereunto. Vide 4 Rep. 47. 3 inft. 131. 
Wrote and n^gg^ which hath thefe words, vi%. 1/ s.c. 
before Plea pleaded he hath his Clergy^ bfc. which 
mujl have this Conjfarufiion, viz. If the Appeal be in % Hawk. 517. 
the fanu readinefs to he tried as the Indidfment^ then it 
ought to be preferred to it ; but ifnot^ the Indictment 
may be proceeded upoUj and the Convi^ion of Man^ 
fiaughter with Clergy will be a good Bar to the Appeal. 
\}^S\ 4« It is fit to conjider what the Conjequence would 2 Hawk. 5»8. 
be to the Defendant in Appeal of Murder, if he had 
been convified of ManJIaughter, and the Court 
Jhould not call him to Judgment, whereby he could 
not have the Opportunity of demanding the Benefit 
of his Clergy, whidi he is not to have without de- 
manding it. Hob. iSq,' Searl and Williams^ or at 
leajl if he demanded the Benefit of his Clergy, and 
no Record made of it : ^Firjl^ it would be an appa- 
rent Injury done to the Public Jujlice of the King- 

dom, 

* Stone's Cafe, ub. Aip. * See Hob. 289. 

' This Opinion, groanded on the Authority of SearTs Caie, 
does not (ccm to be at all made out by that Cafe. % Hawk, 
cap. 36. C 14. P. 5»8y and the reafoning contained in that 
Se£lion of Hawlc. is fan£Ufied by the Approbation of Lord 
Mansfield. 5 Bur. aSoi. 



1 50 Armjirong verfus LiJU. 

dom, in «M>t proceeding, to Judgment upon a Con- 
vifiloQ, onl^t there be jbme rea/on in point of Law 
appearing upon that . Record of Convifiion diat may 
^Jlify tl^ Court to advije and conjider. 2dfy^ It 
would be a great abfurdity to try a Man in order to 
hang him, and yet. if the Verdifi be fuch that he 
fliay be /aved, he jhall be deprived of the Ad- 
vantage diereof, which is (a fubjefi the Life of a 
Man to the arbitcaiy Dijjpofidoa of the Court, 
tiiough there be a Law by which he might be javed* 
But this delay of the Court jhall never turn to the 
Damage, of uie- Prijoner^ bt\ if . he be a Per/on 
capable of having his Clergy, he may pkad the 
CoaviSioo of Manjlaughter upon the ImHfiment, 
and that he was a Clerk, and was ready to have 
prayed his Ckurgy in Bar of the Judgment* and that 
the Court, without giving him an oppcwtunity to 
demand hte Clergy, did remand him to Gaol ; for 
the Delay or Doubt of the Court, notwithjlanding 
there might be Cauje of Doubt concerning it; jhall 
not prejudice the Party, 4 Rep^ 45, 46. Burgh and 
Co. Ent. 55. HoUrof^s Zzljt . is full in Point : There the Party 
^' ^ was. called to Judgment, and did pray iiis Clergy, 

but the allowance thereof was rejjpited by the Court 
upon a Cmrta adoifari vuki yet it was as eifeSual 
to him, and allowed to be as good a Plea in Bar to 
an A{^eal of Murder as if it had been allowed to 
him, becaufe the rejpiting of it was the afi of the 
Court. It would be wonderful jlrange, that the delay 
of the Court in one Caje jhall not be a damage to the 
Party, and in the other it jhould. The not calling 
him to Judgment is as much the delay of the Court 
in one Caje, as the re/piting the Clergy in the other ; 
both are as much without the Letter, and within 
the jame Equity of the javing in the Statute. 

Thcjc 
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[106] Theje Matters jeem to make this point very clear ; 
and beine Jo obvious, it is a great wonder that ever 
any que^ion jhoold be made of it ; yet it is mojl 
certain that Tathill^ Tardley^ bf aF^ Were in 18 Car. i sid. 316. 
2. tried in Kent before the Lord Chief Jujlke Bridge- » Kj1>. 141, 3. 
man for a Maider, and convified of ManJIaughter, ^' ^' 
and he refujed them the Benefit of Clergy; upon 
which an Appeal was brought in the King's Benchy 
and the party pleaded Not Guthj, and were tried 
again, Keifng dien Chief Ju/lice, Twifden^ JFynd- 
bam^ and Mortin^ Jajlitts. Whether tiiey were ac- 
quainted, widi the deferring Xxy proceed to Judgment 
at the AJJizes, and did approve of it^ doth not appear. 
Since then diere have been divers other Cajcs, 
which in the lajl Rcira were rejblved by all the 
Judges of England^ Tnat the Court might delay the 
catting the ConviSf to yudgment^ to binder him from 
praying bis Ckrgy ; eJpeciaUy if any j^ppeal were de^ 
fending be/ore it was allowed^ in order to make tbe 
Defendant liable to tbe Appeal. One was the Caje 2 Hawk. 528. 
of Goring and Deering, where the Defendant pitted "^^J^ ■5« 
his Convifiion of Manjlaughter upon an Indi&nent, canhf'ie? 
That be was a Clerij and ready and d^rous to have Comb. S9. 
bis Clergy f if tbe Court w&uld have catted him to bis * ^o'^- 507- 

?udgment. That Plea was over-ruled, and upon his * 
lea over, Not Guilty^ he was tried before me, Piifcb. 
I ff^.bf M. at Niji Prius in Middlefex^ and again 
convified of Manjlaughter, tind the burning of his 
Hand was pardoned. I did not hear the ReaJbAs of 
that Judgment, but I fuppoje that Precedent of 
Totbiil and Tardley^ whidi was made by ]b great a 
Man as my Lord Bridgeman^ who poj[)ibly might do 
it only to have the Pokit jblemnly fettled and deter- 
mined, and' Jbme other fnUequeht in/lances in pur- 
fuance tfiereof,did prevail: £tut notwithjlandingwhat 

had 
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had been Jo prafiijcdy and afterwards jb jblemnlv 
rcfolved, we did, upon die Reajbnt before mentioned^ 
rejblve. That the Defendant Lifl^s Plea to the 
j^peal was a good Bar^ and gave Judgment for the 
Defendant. 

From the Matter of this Debate may be drawn [107] 
theje four Condujions : 

1. If one be indified for Morder, and thereupon 
convified of Man/laughter, and the Court will not 
call him to Judgment, but continue him over to 
another Gaol DeUvery, upon a Curia advifare vult 
de Judido^ (^c. if an Appeal of Murder be brought, 
he may plead his Convifiion, and his being a Clerk 
and ready to read if the Court would have allowed 
him. 

2. When the Indifiment and Convifiion of Man- 
Jlaughterand Appeal are removed into the King's 
Bench, that Court is bound ox officio^ to call uie 
party to Judgment, and if he pray hb Clergy, to 
allow it to him, and order him to be burnt in the 
Hand. 

3. When at the fame Sejjions or AJOkes there is 
an Indifiment and an Appeal depending, it b mq|l 
Jujl to proceed upon the Appeal, if the Projecutor 
dejires it, and the Court in Jujlice is obliged there- 
unto ; becaufe the Stat. 3 //• 7* doth not forbid it, for 
the Words are. That then fiall be no tarrying for 
the Appeal; but if the Appeal be ready, it ought to 

% Hawk. 5«7» have die preference : Yet if the Court /hould pio- 
52S. ceed to try the Prijbner upon the Indifiment, before 

Bat vide 3 In*, fee be tried upon the Appeal, and he be conviSed of 

Man/laughter, and hath his Clergy, it will be a good 
Bar to the Appeal ; for there may be a juJl CauTe 
for the Court to prefer the Indifiment to the Appeal ; 
as, if the Court Jhall find that there Is like to be a 

feint 
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feint or a covenous Profecution of the Appeal ; in 
order to acquit the Party ; for the Interejl of the 
Crown, and the fake of Publick Jujlice, the Court 
ought to try the Prijbner upon the IndiSment 
rather than upon the Appeal, for otherwife the 
Acquittal upon a feint Profecution will conclude the 
King. 

4. If upon an lndi3ment of Murder the Party is 
convi3ed of ManJIaughter, and immediately after, 
at the fame Gaol Delivery, the Wife or Heir of the 
[108] deceaf^Jhall put in an Appeal, it is mojl jujl for 
the Court to call the Convifi to Judgment upon the 
IndiSment, and to allow him his Clergy, before he 
be put to anfwer to the Appeal, and then he may 
plead the Convidion and Clergy in Bar of the 
Appeal ; for though it be the fame Sejjions, and 
the Appeal hath relation to the firjl Day of the 
Sejjions as well <as the Indidment, yet there being 
a Record of a proceeding upon the Indidment it 
is pleadable in Bar, and may be averred to be the 
fame Day before the Appeal commenced ; or if the 
Appeal be commenced before the Trial, if it ap- 
pears to the Court the Convifiion was before Plea 
pleaded to the Appeal, it is fufficient : For, fuppofe 
a Man is indified of Murder, and tried, and con* 
vificd of Manjlaughter, or acquitted, and at the 
jame SejQIions or Ajjizes there is a Coroner's Inquejl, 
he may plead his former Acquittal or ConviSion in 
Bar of the other ; though the Courje now ufed to 
prevent that Trouble, is to charge the Jury with 
both Inquijitions at the fame Time, yet anciently it 
was otherwije ; and if the Court will not allow the 
Convifi of Manjlaughter his Clergy, he may inf^l 
upon it before he anfwers to the Appeal. 

X Note, 
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Note, Thefe Reafins were not JhUmnly delivered in 
Courtj but afterwards were tut tn order and firm by 
the Chief Juftice^ 

> Sir John Holt, who was the original Editor of thcfe Re- 
ports. 




TERM. 



[}Oq] 



TERM. PASCH. 



13 W. 3. 




Rex verfus Plummer. 

Coram Rege inter placita Corona Rot, 25. 

LXJMMER the Prijbner was indiaed 
at the AjQjizes held for the County of 
Kenty %()tb of Jufy^ 12 ffllL 3. The 
IndiOment feU forth that John Glover^ 
and Benjamin Plummer the Prijbner, 
and others, 13 March 12 fFiL 3. did of Malice fore- 
thought make an Ajfault upon John Harding^ and 
that John Glover having a certain Fuzee in his 
Hand charged with Gunpowder and Bullet, did 
felonioujiy, voluntarily and of his Malice fore- 
thought, difcharge the fame againjl the /aid John 
Hauling^ and thereby gave him a mortal Wound 
of which he injlantly died. And that Benjamin 
Plummer the Prijbner and others of their Malice 
forethought, did aid, abet and ajjijl the jaid John 
Glover in committing the Murder aforefaid. Ben-- 
jamin Plummer pleaded Not Guilty^ and the Juiy 
did find this fpedal Verdifi, viz. 

That 
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That Jofepb Beverton was duly appointed to 
feize and apprehend all fuch Wool of the growth of 
this Kingdom, that jhould be carried to be tranf- 
ported into Parts beyond the Seas^ and aljb all foch 
Perjbns as jhould carry the Wool in order to be 
transported. And that Benjamin Plummer^ John 
Harding^ and others whoje Names are anknown, to [mo] 
the Number of eight Perjons, the Jaid 1 3 of March 
about 12 of the Clock at Night, about 7 Miles from 
the Sea, did load three Horjes with eight Hundred 
Pounds of Wool of the growth of England^ in order 
to transport it into France. And Jofeph Bevtrton 
having Notice thereof, came with divers other Per- 
jbns to his aj[)i|lance, to a certain Lane about 7 Miles 
dijlant from the Sea, in order to jlop and jeize the 
Wool ^o intended to be tranfported, and placed 
themjelves in divers Places about the Lane ; and 

2ofeph Beverton with his Company hearing the three 
[orjes laden with Wool, pronounced a Watch 
Word agreed on between him and his AJJijlants \ 
and thereupon all of them ujed their ntmojl endea- 
vour to feize the Wool, whereupon one of the eight 
Perfons in company with Benjamin Plummer^ whofe 
Name is unknown, did jhoot oiF the Fuzee, and 
thereby did kill the faid John Harding^ being one 
of the ciffht Perfons, and a Partner with them in 
that Dejign of tranfporting the Wool, of which 
Wound he died. 

The Quejlion is upon this fpecial Verdifi, 
Whether Benjamin Plummer be guilty of the Mur- 
der as charged in the Indifiment, or fo much as of 
the Death of John Harding, 

To put the Cafe in as few Words as may be, jb 
as to bring it to a Point, it is no more than this. 
Eight Perjons had loaded a quantity of Wool to 

carry 
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carry it to be tranjported ; of which the King^s 
Officers having Intelligence, did in the Night time, 
as they were carrying the Wool, meet to oppofe, 
and to apprehend them, and they met in a Lane, 
and upon a Watch Word given by the King's 
Officers, one of the eight Perfons Jhot oiF a Fuzee, 
and killed another of the eight Perjbns, whether the 
others of the Eight (bejides him that jhot oiF the 
Gon) be guilty of the Murder of the Perfon jlain ? 
[in] Upon this Quejlion all the Judges have been con- 
julted, and we are all of Opinion, that Benjamin 
Plummer is not guilty of the Murder of John Hard- 
ing, The Reajbns of the Judgment were given by 
the Chief Jujlice. 

I. It doth not appear by the finding of this Special 
Verdifi, that G/n/^r or the Perjbn unknown that jhot 
off the Gun, did difcharge it againjl any of the King's 
Officers but it might be for ought appears for another 
Purpofe; though upon the particular drcumjlances 
in the fpecial Verdi£l, there is an Evidence that the 
Gun was dijcharged againjl the King's Officers, and 
jb it might reafonably be intended, conjidering they 
were all armed, and in Profecution of an unlawful 
AS in the Night, which they dejigned to jujlify and 
maintain by Force ; efpecially when the Gun was 
jhot off upon the Watch Word given, the Kind's 
Officers were endeavouring to jeize the Wool ; the 
Jury thereupon might well have found that the 
Fuzee was difcharged againjl the King's Officers; 
but jince they have not found that Matter, we are 
confined to what they have found pojitlvely, and are 
not to judge the Law upon Evidence of a Fad, but % Hawk. 612. 
upon the Fa3 as it is found. 
Therefore it is fit to confider in this Cafe, I. What 

Crime 



158 Rex verfus Plummer'. 

Crime it is in the Party that Jhot off the Gun that 
kiUed Harding. 

2. How far the rejl of his Company that were 
with him Jhall be concerned in the Guilt of it. 
Foft. »6i. i^ w^ ^2% upon an unlawful Dejign, and if he 

had in purjuance thereof difcharged the Fozee again/l 
any of the King's Officers that came to refijl him in 
the Projecution of that Dejign, and by Accident had 
killed one of his own Accomplices, it would have 
been Murder in him. As if a Man out of Malice to 

A. jhoots at him to kill him, but mijfes him and kills 

B. it is no lejs a Murder than if he had killed the 
Perfon intended. Dyer 128.^ Cr<mA, ioi.< Plow- [n^] 
defies Com. 474. Sounder's Cafe^ 9 Kep. 81. Jgnes 
Gore*s Cafe. 

But 2. It not appearing that he dijcharged his 
Fuzee againjl the King's Officer, it may be that he 
difcharged it either out of jbme Provocation from 
Harding f or wilfully out of Jbme precedent Malice 
againjl him. 

I. It jeems to me hard upon a fpedal Verdifi to 
conjlrue that the Fuzee went off by Accident, but it 
mujl be underjlood to be voluntary; though even in 
any Indiflment for Manjlaughter it is requijite that 
it jhould be averred that he di/charged it voluntarily ; 
but in a VerdiS it need not be jb alleged, but the 
faying he did it mujl be underjlood to be with, and 
not againjl his Will ; for where any one upon any 
killing of a Man is to be difcharged by an involun- 
tary killing, it mujl be fo found, without which it 
mujl be underjlood to be voluntary; for a Man being 
a free Agent, if he be found to do any A3, it mu^ 
be fuppofed to be with his Will, unlefs it befpedally, 

and 
' PI. 60. » PL 474. 
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and particularly found to be againjl his Will. There- 
fore when a Man is indiSed for a voluntary killing, 
if he did kill the Man by mifadventure, the fpecial 
Circumjlances of the Cafe mujl be found, that it may 
appear to the Court to be by accident. '» M«*« ^*'« 

2. But in the next Place, juppofe that he that » Mod. 629 
Jhot off the Fuzee did it out of Malice prepenfed 
againjl the Perjbn Jlain, whereby it would be Murder 
in him. Then the Quejlion will be, whether the rejl 
of his Accomplices jhall be adjudged to be principals 
to him, as Aiders, Abettors or Aj^ijlers to that Mur- 
der. And we all held that they would not be Prin- 
cipals : For though they are sdl engaged upon an 
unlawful Afi, and while they were afiually in it, 
this Murder is committed by one of the Company jb 
engaged, yet it does not appear to be done in Proje- ' Hawk. xox. 
cution of that unlawful AS, but it may be upon 
another Account, and thofe who are in the unlawful 
AS, not knowing of the Dejign that killed the other 
[113] his Companion cannot be Guilty of it. This Notion 
that hath been received, that if divers Perjbns be en- 
gaged in an unlawful A6i, and one of them kills 
another, it jhall be Murder in all the Rejl, is very true ; 
but it mujl be admitted with feveral Qualifications. 
Firjl, the Abettor mujl know of the malicious Dejign 
of the Party killing ; as for the Purpofe A. and B. 
having Malice engage in a Duel, C a jlranger, of 
a /udden takes part with A. who kiUs B. it is but 
Manjlaughter in C. becaufe he knew not of the 
Malice, though it be Murder in A, 14 Jac. Sir Fer- 
dinando Carfs Cafe^ Plo. Com. 10 1. Crom, 23. 

If divers Men lie in wait to beat a particular 
Perjbn, and one of them, while they are in Profecu- 
tion of that unlawful Dejign, out of Malice he had to 
another of his Companions, finding an Opportunity, 

kilb 
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kills him, the Rcjl are not concerned in the guOt of 
the FaS. 

At the SeJJions of the Old Baily^ December 1664. 
The Ca/e upon the Evidence was, that the Secretary 
of State made a Warrant to apprehend divers jaf- 
pefied Perfons, which was directed to a Mejjenger, 
who having Notice that they were in an Hou/e, de- 
Jired jeveral Soldiers toajjijl him in the apprehending 
of them, but in the doing thereof they broke open 
the Doors, and jbme of the Soldiers jlole jbme Goods. 
It was held that the Warrant then produced was not 
jiifHcient to break open the Doors of the Houje with- 
out a Civil Officer. Secondly, though the breaking 
open the Door was an unlawful Aa, of which all 
were guilty ; yet was it Felony only in thoje that 
Jlole the Goods, or knew of the Dejtgn of jlealing, and 
consented to it ; but not in the others that were con- 
cerned in breaking open the Doors : No more in this 
Caje can the Rejl of the Company be /aid to be 
guilty of the killing of Harding^ unlejs they knew of 
the Perjbn's Dejign to kill him. 

2. The killing mujl be in purjuance of that un- 
lawful Afi, and not collateral to it. As for the 
Purpoje, if divers come to hunt in a Park, and the 
Keeper commands them to Jland, and rejijls them; [114] 
if one of the Company kills the Keeper, it is not only 
Murder in him, but in all the Rejl then prefent, that 
came upon that De/ign, for it was done in purjuance 
of the unlawful Afi, 2 R9IL 120. Palm. 35. the Caje 
of tVormal and Trijlram^ and in the other Books 
before referred to. Lord Dacre*s Cafe^ Moor 86. 

But fuppofe that they coming into the Park to 
hunt, before they Jee the Keeper, there is an acci- 
dental Quarrel happens amongjl them, and one kills 
the other, it will not be Murder but ManJIaughter ; 

and 
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and in the Rejl that were not concerned in that 
Quarrel it will not be Felony. So if one kills his 
Companion upon a former Malice, the others will 
not be concerned in it, therefore cannot be Abettors 
becauje Jlrangers to the Dejign. And that for ought 
appears might be this Caje, for my Brother Gould 
that tried this Caufe informs us, that there was Jbme 
Reajbn to believe that he that difchaiged the Fuzee 
againjl the Perjbns Jlain,did it upon the account that 
he conceived that the other had betrayed their DeJlgn ; 
and no doubt it was Murder in him that jhot off the 
Fusee, but not in the others unlejs privy to his Pur- 
poje, for it was not done in Profecution of that un- 
lawful A3 ; but if he had jhot off his Gun againjl the 
King's Officers, and by accident had kill^ one of 
his own Party, all the Rejl of them would have been 
Abettors and Principals. 

Dyer 128. p. 60. This Cafe is put, J. and B. are 
fighting together out of Malice prepenjed, C, comes 
to part them, and A, kills C. this is Murder in A. 
and Jbme Jaid in B. al/o, but the major Number were 
of a contrary Opinion ; for though B. was engaged 
in an unlawful A5 as well as A, jtt the killing of 
C. by A. was not in purjuance of, but collateral to it, 
but the killing of C, by A. was Murder, becauje he 
killed one doing his Duty which was endeavouring 
to keep the Peace ; and would have hindered him 
from killing B. againjl whom he had Malice. 
[115] 3. There is another Qualification of this Rule, 
that the doing an unlawful ASL whereby a Perjbn is 
Jlain Jhall mue the killer to be a Murderer, is, that 
the unlawful A3 ought to be deliberate. For if it 
be Judden, as upon an Affray that Juddenly falls out, 
and the Parties are divided amon^ themjelves and 
fall to fighting, and one kills the other it is but Man- 

Y Jlaughter. 
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Jlaaghter. So if upon a fodden Affray the Conjlable 
or other Perjbn comes to keep the Peace, and Jbme 
knowing him to be the Conjlable or Perjbn coming 
to keep the Peace Jhall kill him, it is Murder in him 
and all that ajjijled him in the doing of it ; but in 
others that continue the Affray, and knew not that 
the Conjlable, or other Perjbn was coming to keep 
the Peace, it will be no Crime : For flrjl, though the 
Conjlable did come to keep the Peace, it is necejfary 
that the Parties engaged in the Tumult have Notice 
that he comes for that Purpoje, otherwije the killing 
him will not be Murder, but only Manjlaughter in 
him that kills him, and in conjequence no Crime in the 
Perjbns that did not know him to be there, and did 
not contribute towards his death. At the SeJK^ns 
after Hilary Term^ 1 7 Car, 2. Tomfon and his Wife 
were fighting together in the Houje of Alien DatueSj 
who feeing uem fighting, came in and endeavoured 
to part them, thereupon Tomfon thrujl away DaweSf 
and threw him down upon an Iron in the Chimney 
which broke one of his Ribs, of which he died ; thb 
upon a Jpedal Verdifi was held to be only Man- 
, laughter, though the Peace was broke, and the Per- 
on ^ain came only to keep the Peace; and it is the 
ame if he had been Conjlable. But then it was re- 
blved, that if the Conjlable or other Perjbn come to 
ceep the Peace be killed, it is necejfary that the Perjbn 
that kills him do know, or be acquainted that he came 
for that Purpofe. Therefore he ought to charge them 
in the King's Name to keep the Peace, for otherwife 
the Party fighting may think he cometh in aid of the 
other with whom he is fighting. And Mackallfs 
Cafe doth not oppofe this, but agrees with it in the 
Reafon there given, which is in theje Words, viz. [116] 
When an Officer or Minijler of the King arrejl another 

in 
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in the Name of the King, or requires the breakers of 
the Peace to keep the Peace in the King's Name ; if 
any notwithjlanding rejijl and kill the Officer, it is 
Murder; but if he had not Notice that it was 
the Officer, it is only Manjlaughter in him that 
killed ; bat then by the fame Reajbn the others that 
are in the Affray, which was jadden, did continue in 
the Affray, but did not rejyi die Conjlable, it cannot 
be Murder or Manjlaughter in them, for their AS 
cannot be extended farther than a breach of the 
Peace. 

But juppoje the Riot or the AjQfembly had been Foft. 351. 
deliberate, and they dejigned doing an unlawful Afi, 
in which they are oppojed by the Conjlable or any 
other Perjbn, and one kills the Perjbn oppojinfi;, it is 
Murder in all. Moor 87. Dyer 138. but more dijtinfily 
put in Lamb. 234* Georgo came with divers Perjbns 
in a riotous Manner to the Houje of B. upon the Ac- 
count of jeizing jbme Goods, and ujing there jbme 
angry Speeches, a Kinjwoman of them both travel- 
ling indifferently between them to appeaje them, was 
juddenly Jlricken in the Head with a Stone thrown 
over the Wall by one of the Servants of George^ 
whereof /he afterwards died, and by much the greater 
Opinion of the Judges and King's Council, it was 
held to be Murder in all the Accomplices ; and though 
Jhe came as a Stranger and was indifferent to all, yet 
they came with Malice againjl B. and in purfuance, 
and in Execution of that Riot the Woman was killed. 
4. As the unlawful AQt ought to be deliberate to 
make the killinfl; Murder, jb it ought to be fuch an 
A3 as may tend to the hurt of another either, imme- 
diately, or by necejfary Confequence. If Perjbns are 
in a Riot, and go with offenfive Arms, or with Clubs 
and Staves, and in that Riot one of the Company 

kills 



I Hawk. 86. 



I Hawk. 86, 
too. 
Foft. 258. 



1 64 Rex verfus Plummer. 

kiUt another, it is Murder in him, and in all the Rejl 
that are enfl;aged in the Riot, thoug^i but lookers on, 
DaL 329. Br. tit. Coront 171. St. PL C. 40. HaU^ [117] 
51, 57. But if Juch unlawful Afi doth not tend im- 
mediately, or by neceJDfary Con/equence to the Danger 
of another, though Death enjne hereby, it is but 
Manjlaughter. 

Shooting at a Deer in another's Park is an un- 
lawful Aa: If the Arrow glanceth and kills a Man, 
this is but Manjlaughter, which is contrary to 3 
Ih^. 56. that holds it to be Murder: But Lord 
HaU 31.* faith it is but Manjlaughter, and the re^ 
of the Company will be Guilty, for they were all 
Abettors to the unlawful A5. 

The Dejign of doing any AS. makes it deliberate; 
and if the Pafi be deliberate, though no hurt to any 
Perfon can be forejeen, yet if the Intent be felonious, 
and the Fafi dejigned, if committed, would be 
Felony, and in purjuit thereof a Perjbn is killed by 
Accident, it will be Murder in him and all his Ac- 
complices. As for the Purpoje, divers Perjbns de- 
jign to commit a Burglary, and Jbme of them are 
Jet to watch in a Lane to hinder any from going to 
the Houje to interrupt them, if any comes in their 
Way, and thoje that are to keep Watch, kill him, 
thoje that are Jent to rob the HouJe will be guilty of 
that Murder, though they do not commit the Bur- 
glary- 

So if two Men have a Dejign to Jleal a Hen, and 

one Jhoots at the Hen for that Purpofe, and a Man 
be killed, it is Murder in both, becaufe the Dejiffn 
was felonious. So is Lord Oiii 56.' Jiirely to be 
underjlood, with that Difference, but without this 

Difierence, 

* Sum. ' Sum. ' 3 Inft. 
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Difference^ none of the Books quoted in the Margin, 
which are 3 Ed. 3. Corone 354. 2 /f. 4. i8. 11 H. 
7. 23. do warrant that Opinion; nor indeed can I 
jay diat I find any to warrant my Opinion, bat only 
the Reajbn is Jtibmitted to the Judgment of thoje 
Judges that may at any Time hereafter have that 
Point Judicially brought before them. 

Theje Things I thought fit to mention, though 
Jbme of them are not fuch PremijQfes from which the 
[118] Condujion to this Matter in Quejlion may be drawn, 
yet they all tend to iUuJlrate the Matter and Reajbn 
that we rely upon, which is, that though the Perjbn 
that jhot oft the Fuzee againjl the Perfon jlain did it 
malicioujly, and fo it would be Murder in him, yet 
the others not knowing of his Dejign againjl that 
Perjbn cannot be adjudged to be Aiders and Abet- 
tors of that Murder. 

Sectndlyy If it had appeared upon the VerdiS that 
the Fuzee had been dijcharged againjl the King's 
Officer, and by accident Hardingj one of the Com- 
pany, had been killed, it would have been Murder 
in die Rejl, becauje it was done in pursuance of 
that Dejign, which was deliberate, and in the Proje- 
cution whereof Hurt and Mifchief might enjtie ; and 
their being together is an Evidence that they did in- 
tend to maintain their unlawful Dejign by Force, 
and that the jhooting the Gun was againjl the 
Officer : But this Matter being only Evidence of it, 
it ought to have been conjidercd by the Jury, but we 
as Judges cannot take Notice of it. 
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In the ^een*s Bench. 

T the Seflions of the Peace held at 
Guildhall^ London^ on the firjl of Juh^ 
in the fifth Year of the Queen, John 
Mawgridge^ of London^ Gent, was in- 
dlSed, for that on the feventh of June^ 
in the fame Year, he did felonioajly, voluntarily, 
and of his Malice forethought, make an AJfault upon 
fFilliam Cope, Gent, and with a Sword on the left 
Part of his Breajl, near the left Pap, did him jlrike 
and pierce, giving him thereby a mortal Wound, of 
which he the Jaid fflUiam Cope did injlantly die. 
Which Indifiment being delivered to the JujUces of 
Goal Delivery of Newgate, he was arraigned there- 
upon, and pleaded Not Guilty. 

The Jury found this Special Verdi£i. 

7%af William Cope was Lieutenant of the ^ueen^s 
Guards in the Tower, and the principal Officer then 

commanding 
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commanding tbere^ and was then upm the Guard in 
tbi Guard Room; and that John Mawgridge was 
then and there^ by thi invitation of Mr, Cope, in 
Company with tbe faid William Cope, and with a 
certain Woman of Mr, Cope*/ Acquaintance^ which 
^FWtf IT Mawgridge did then Affront^ and angry Words 
paffed between them in tbe Koom^ in tbe prefence of 
Mr. Cope and other Perfons there prefent^ and Maw- 
gridge there did threaten the Woman ; Mr. Cope did 
theret^on defire Mawgridge to forbear fuch ufage of 
the Womany faying that he muft protest the Woman ; 
thereupon Mawgridge did continue the reproachful 
Language to tbe Jroman^ and demanded Satisfaction 
of Mr. Cope, to the intent to provoke him to fight ; 
thereupon Mr, Cope told him it was not a convenient 
Place to give him Satisfa^ion^ but at another Time 
and Place he would be ready to give it to him, and in 
the mean Time defired him to be more civile or to leave 
tbe Company: thereupon John Mawgridge rofe up, and 
was going out of the Room ; andfo goings didfuddenly 
fnatch up a Glafs Bottle full of Wine^ then Jianding 
upon the Table^ and violently threw it at him thejatd 
Mr. Cope, and therewith Jiruck him upon tbe Head^ 
and immediately thereupon^ without any Intermijfiouj 
drew his Sword^ and tnru/l him into the left Part of 
bis Breajiy over the Arm of one Robert Martin, not^ 
with/landing the endeavour ufed by the faid Martin to 
binaer Mawgridge from killing Mr. Cope, and gave 
Mr. Cope we ^ound in the Indictment mentioned^ 
whereof he infiantly died. But the fury do further 
fay^ that immediately^ in a little Space of Itme^ be^ 
tween Mawgridge'x drawing his Sword and the 
giving the mortal Wound by bim^ Mr. Cope did arife 
from his Chair where he fate^ and took another Bottle 
that then flood upon tbe Tahle^ and threw it at Maw- 

giridge. 
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gridge, which did hit and hreak his Hiad; that Mr, 
Coft had m Sward in his Hand drawn alltbg ff^iU; 
and that afttr Mawgridge had thrown thi Bottli^ 
Mr* Copt fpaii not. And whtthtr this hi Murder [121] 
or Manjlaughtir^ the Jury pray the Advice of the 
Court. 

A day being appointed for the Rejbliition of the 
Coart, and the Marjhal required to bring the Pri- 
jbner to the Bar, retomed he was efcaped ; which 
being recorded, the Chief Jujiice gave the Opinion 
of the Judges in this manner : 

This Record being removed into this Courts the Cafe 
hath been argued before all the Judges; and all of 
uSj except my Lord Chief Juftice Trevor, are of 
opinion that Mawgridge is guilty of Murder. 

This hath been a Caje of great Expefiatioa. 

This Dijlinfiion between Murder and Manfiaugh- 

ter only, is occajioned by the Statute of 23 H. 8. 

and other Statutes that took away the Benefit of 

Clergy from Murder committed by Malice pre* 

penjed, which Statutes have been the Occajion of 

many nice Speculations. 

I Hawk. 8S. The Word MIJ R DERSa known to beaTerm 

^ H p c Aic ^' ^ Defcription of Homicide committed in the worjl 

in notii. ' Manner, which is no where ujed but in this IJland, 

and is a Word framed by our Saxon Ancejiors in 
the Reign of Canutus upon a particular Occajion, 
which appears by an uncontejled Authority, Lamb. 
141.^ In the Laws of Edward the ConfeJJor: 
Murdra quidem inventa fuerunt in diebus Canuti 
RegiSf out poft acquifitam Angliam CsT pacificatam^ 
rogatu Baronum Angaee remifit in Daciam exercitum 
fuum. Thereupon a Law was made, That if any 

Englishman 
' 137 in other editions. 
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EngUjhman./^£/ kill any of the Danes that be bad 
left behind, if be were apprehended^ he Jbould be bound 
to undergo the Ordeal Trial to clear himfelf: and if 
the Murderer were not found within eight Days^ and 
after that a Month was given^ then if he could not be 
founds the Ville Jbould pay forty-fix marks^ which if 
not able to pay^ it Jbould be levied upon the Hundred. 
BraSion 120. agrees with this Account. 
[122] Though this Law ceafed upon the Expuljion of 
the DaneSf yet fVilliam. the Conqueror revived it for 
the Security of^ his Normans^ as ap|)earsby his Laws, 
after he had confirmed King Edward the Coafejjbr's 
Laws. And Henry i. annoprimo Regni, afterwards 
by his Law (as appears in the Addition to Lambert) 
ejlablijhes. That if a Man he found Jlain^ he Jbould 
be takeri to be tl Frenchman iftt was not proved that 
be was an Englijhman, and the Country w/is bound to 
enquire whether the perfon Jlain was an Englijh-i»tfiy 
or a Prench-m^in. Thefe Inquijitions were taken 
before the Coroner, and returned to the JujUces iti 
Eyre^ and if the Jury found hitn aii Englijhman^ then 
the Country Was to be dijcharged, which Law was 
called Englijbire^ and the Jujlites in* Eyre were aljb 
bound to enquire thereof, until the Statute of 14 B. 3. 
whidi, as it is mentioned in Stamford^ was abolijhed: p. c. 18 a. 

Hereby a thijlake upon the Statute of Marie- % inft. pvt i. 
bridge is r^iiied, which is cap. 2,b. Murdrum de i4S- 
cat'ero noH af^udicetur coram Jujiiciariisy ubi per in-- 
fortunium tantummodo adjudkatum efi^ Jtd hcum 
habeat Murdrum de interfedfis per Fehmam tantum^ 
& non alitor. This was not mkde upon a Suppoji- 
tion that tie that killed the Perfon jlain by Mif- 
fortune Jhould be hatoed, btit' only to explain, or 
rather to take off the Rigor of the Conqueror's Law, 
that the Cotintry Jhould not be compelled to find out 
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the Manjlayer; or if he were found out, he Jhould 
not undergo the Penalty of that Law. For as the 
Law jloody or was interpreted before that Statute, if 
a Man was found to be Jlain, it was always intended. 
I. That he was a Frenchman. 2. That he was 
killed by an Englijhman. 3. That killins; was 
Murder. 4. If any one was apprehended to be the 
Murderer, he was to be tried by Fire and Water, 
though he killed him by Misfortune ; which was ex- 
tended beyond Reajbn and Jujlice in favour of the 
Normans: but if an Englijhman was killed by Mi/- 
fortune, he that killed him was not in danger of 
Death, becauje it was not Felony. For, jaith 
Bra£fon (who wrote the latter-end of /f. 3.) 7^* ^3f>» 
He that killed a Man by Misfortune was to he dif- [123] 
charged. 5. If the Malefa£br was not taken, then 
the Country was to be amerced. But by the Statute 
of MarUhridgCf if it was known that the Perjbn /lain 
was a Frenchman^ and was killed by Misfortune, 
then the Country jhould not be amerced if the Man- 
jlayer was not taken, or if he were taken, he Jhould 
not be put to his Ordeal Trial. This Jeems to be 
the true meaning of that Statute. 

Butfjecondfy, it will appear to a Demonjlration, 
that before that Statute^ he that killed an Englijb- 
man per infortunium was never in danger of Deadi ; 
for this Statute of Marlehridge was made 52 H. 3. 
The Statute of Magna Charta was confummate 9 
H. 3. and that direfis, that every one imprifoned for 
the Death of a Man^ and not thereof indi&ed^ might 
of Right pur rue the Writ de Odio & Atia; andtfit 
was found that the Perfon imprifoned killed him Je 
defendendo, or per infortunium, and not per feloniam, 
then he was to he bailed. Which Jhews that he was 
not in danger of Death ; for if he had, he would not 

have 
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have been let to bail, 2 Inft. part i. 42. Coke 9. ^^ the writ 
56. Les P(mlUrs Caft.Regifter izi. h. bJo^^ 

Hereby I have given a true Account of the Senje 
of the Word Murder, that it was when (flrjl in the 
Time of Canutus) a Dane and jince (in fViUiam the 
Conqueror) when a Frenchman was killed ; for as it 
was then juppojed in the Time of Canutus^ the 
Englijhmen hated the Danes upon the Account of 
their Nation that had jubdu^ them, and would 
upon all Occajions jeek their Dejlrudion, as they 
did of a conjiderable Number of them in the Time 
of Etbelredy the Saxon King, that preceded Canutus 
next jave one ; ]b the Conqueror had the fame 
Reajbn to jujped the Safety'of his Normans. 
[124] Afterwards, as appears by the Confejfor's Laws, 
Lamb. 141.^ the Jecret or injidious killing of any 
other as well as a Foreigner was declared to be 
Murder. BraSlon 120, 134, 135. Murder is thus 
defined, EJI occulta bominum extraneorum i^ notorum 
occifio manu hominum nequiter perpetrata. With 
which s^ees the other old Books of Britton and 
Fleta : Only in Cafe of a Foreigner it was penal to 
the Country ; not of a Native. 

Next, it may be necejfary to jhew what was to be 
nnderflood by Homicide or Manjlaughter. BraSfon 
120, 121. mentions the worjl Part of it, which is a 
voluntary Homicide^ defined in this Manner : Si quis 
ex certa fcientia i^ in ajfultu prameditatOy ira^ vel 
cdio^ vel caufa lucri^ nequiter ^ in fehniay ac contra 
Pacem Domini Regis aliquem interfecerit : If one 
knowingly, and by a premeditated A^ault, by Anger 
or Hatred, or for Lucre-fake, Jhould kill another, 
this was accounted Manjlaugbter ; if it be done 
clanculof faith Bra£fon^ it is Murder : That was all 

the 
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the DifTerence there was between the one and the 
other. 

It appears, that jince that of Bra^m the Notion 
qS Murder is much altered, and comprehends aU 
Homicides^ whether privately or poblickly coomutted, 
if done by Malice prepenjed. With this agrees 
Stam. PL Cor,i%.b. At this day (faith he) a Man 
may dtfine Murder in another Manner than it is de^ 
fined by Brafion, Britton and Fleta : If any one of 
Malice prepenjed doth kill ahothery be he Engli/bman 
or Fo^eignerj if fetretly or publickly^ that is Murder. 
This was the Definition long before the mating of the 
Statutes of 4. {ff 23 H. 8. and the other Statutes that 
toot away Clergy. To d^tae' Murder^ there moflbe 
matitia pracogitata^ as aljb murdravit : So that if an 
Indifimept be that the Party murdraVst : and not ex 
nuslitia pracogitata^ it is bat Manjlaughter. TeL 204. 
2 Oro. 283. I BuL 141. Bradly and Banks. So if 
it be ^x malitia pnecogitata^ omitting murdravit^ it is 
but Manjlaughter. Dyer 261. PL 26, 304. PL 56. 
f^ide Stat. 10 E. 3. Stat. t. cap. 2. The Parliament 
complained thai Murderers, UFc. were encouraged to [125] 
offend, becauje Pardons of Manjlaughters were 
grantcKl Jb ea^y ; the AR therefore prohibits the 
gittnting thereof. 13 R. %.Jiat. 2 cap. i. recites 
the Jitme Mifchief and great Damage by Treafons, 
Murders, ^cS beCanje Pardons have been eajily 
granted : Therefore the Ad doth provide, That tf 
et Charter fir the Diath of a Metn be alledged before 
any Juftice^ in which Charier is notfpecified that he of 
whye Death any fuch is arraigned was mkrdkred or 
fiain by Await ^ j/ffault or Malice prepenfed, itfltall be 
enquired whether he was mutdered orjlain by AJfaulty 
Await y or Malice prepensed; and if tt be fit found the 
Charter of Pardon flyall be dif allowed. This is a plain 

Dejcription 
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De^aiplian of Murder » as M was taken to be accord- 
ing to the Common Under^anding of Men. 

Ever ^ce the killing jof a Man by AJfault of 
Malice prepenjed hath been aUowed to be Murder, 
and to comprehend the other two Inflances. Bat FoA* ^8. 
becauje that Way of killing by Poifon did not come 
onder the ancient Definition of BraHon^ &€. which is 
Jaid to be manuh^numperpetrata^ or of this Statute 
of 13^.2. ThcareforebyiheStatuteof i£.6.i-tf^. 12. 
h .was enacted. That wilful poijbning of any Perjbn 
Jhonld beaccowtedwilfnlMurder of Malice prepenjed. 

One Thing more is fit to be objerved. That in all 
Indifiments for Murder a Man is not charged poji- 
tively, that he did Murder the Perjbn Jlain, but that 
he ex malitia pracogitata^ in ipfum infultum fecit^ ac 
atm quo€(am gladio^ he gave him a Wound whereof 
he died : Et fie tx Malitia pracogitata ipfiim Mur- 
dravit^ jb the Murder is charged upon him by way 
xrf* Condujion, and as a Conjequen^e from the ante- 
cedent Matter that is positively alledged. To come 
doje to a State of the prefent Quejlion, Jt doth ap- 
pear that Matagridge threw the Bottle at Mr. C^e 
without any Provocation given to him ; for the Dif- 
ference was between him and the Woman that was 
there in Company, and his Behaviour was jb rude 
and dijlajl^ful as did induce Captain Chpe to dejire 
[126] JiiBi to leav^ the Room, where he was only a Gue(l 
X£> him, and there by his Permijpon, this Gipe might 
reajonably do, which could be no Cau/e to provoke 
Mqwgridge to make the leajl AJJault upon him; 
therefore I Jhall maintain thefe three pojitions. 

1. That in this Caje there is exprefs Malice by the 
Nature and Manner of Mawgridgis throwing the 
Bottle, and drawing his Sword immediately thereupon. 

2. That Mr. Copis throwing a Bottle at Maw- 

gridge^ 
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gridge^ whereby he was hit and hurt before he gave 
Mr. Cope the mortal Wound, cannot make any Alter- 
ation in the Offence by reducing it to be of fo low a 
Degree as Manjlaughter. 

3. I Jhall conjider what is Juch a Provocation as will 
make the ASi of killing to be but Manjlaughter only. 
Foft. 156, 157. I. Here is exprejs Malice, that appears by the 
Nature of the Afiion. Some have been led into 
mijlake by not well conjidering what the PaJJion of 
Malice is ; they have conjlrued it to be a Rancour 
of Mind lodged in the Perjbn killing, for Jbme con- 
fiderable Time before the commijjion of the Fafi, 
which is a mijlake arijing from the not well dijUn- 
guijhittg between Hatr^ and Malice. Envy, Hatred, 
and Malice, are three dijlind PaJJions of the Mind. 

I. Envy properly is a repining or being grieved 
at the Happine^ and Profperity of another, invidus 
alterius rebus tnacrefcit opimis. 

idlyj Hatred, which is odium^ is as Tully jaith, 
Ira inveterata^ a Rancour fixed and fettled in the 
Mind of one towards another, which admits of jeveral 
Degrees. It may arrive to fo high a Degree, and 
may carry a Man fo far as to wijh the Hurt of him, [127] 
though not to perpetrate it himjelf. 

3^^, Malice is a Dejign formed of doing mijchief 
to another ; cum quis data opera male agit^ he that 
Dejigns and ufeth the Means to do ill is Malicious, 

2 /v^. 42. Udium jignifies Hatred, Jtia Malice, 
becauje it is Eager, Sharp and Cruel. He that doth 
a cruel A3 voluntarily, doth it of Malice prepensed, 

3 Inft. 62. By the Statute of 5 Hen. 4. cap, 5. If 
any one out of Malice prepenjed, jhall cut out the 
Tongue or put out the Eyes of another, he jhall in- 
cur the Pain of Felony. If one doth fuch a Mijchief 
on a judden, that is Malice prepenjed ; for faith my 

Lord 
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Lord Coke^ If it be voluntarily^ the Law will imply 
Malta . Therefore when a Man jhall without any 
Provocation jlab another with a Dagger, or knock 
oat his Brains with a Bottle, this is exprefs Malice, 
for he dejignedly and parpojely did him the Mijchief. 
This is juch an Ad that is malidoos in the Nature 
of the ASL itjelf, if found by a Jury, though it be 
judden, and the Words ix malitia pracogitata are not ^ J^mm 198. 
fai the Verdia, 3 Cro. Car. 131. Hallowafs Cafe, J |{*j;^f'- 
who was Woodward of Aujierly Park : A Boy came PtiUaa^ 545- 
there to cut Wood, whom by chance he efpying, and 
the Boy being upon a Tree, he immediately calls 
to him to defcend, which the Boy obeying, Halloway 
tied him to an Horjes Tail with a Cord that the 
Boy had, then gave him two Blows, the Horje run 
away and brake the Boy's Shoulder whereof he died. 
This was ruled to be Murder by all the JuJUces and 
Barons, except JuJUce Hutton^ who only doubted 
thereof; and that was a Jlronger Caje than this, for 
there was fome kind of Provocation in the Boy, who 
was Jleallng the Wood in the Park, of which Hallo- 
way had the Care; and it cannot be reajbnably 
thought that he dejigned more than the Chajlijement 
of the Boy, and the Horje running away in that 
Manner was a Jurprije to Halloway ; yet in regard 
the Boy did not re^Jl him, his tying him to the Horjes 
Tail was an AS. of Cruelty, uie Event whereof 
proving jb fatal, it was adjudged to be Malice pre- 
[128] pcnjed, though of a Judden, and in the heat of Pa/- 
jion. This Cafe is reported in Jones 198. PaL 545. 
And there held, that die Court could determine it to 
be Malice prepenfed upon the fpecial Matter found, 
Crompton 23. Two playing at Tables fall out in 
their Game, one upon a fudden kills' the other with 
a Dagger : This was held to be Murder by Bromley 

at 
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at Chtfter Jfftzes^ 27 Eti%. So in this Cafe, ifth^ 
Bottle had killed Mr. Cope before he had returned 
the Bottle upon Mawgridge, that would have been 
Murder without all manner of Doubt. 

In the fecond Place, I come now to con/ider whe- 
ther ^T.-Copis returning a Bottle upon Mawgridge 
before he gave him the mortal Wound with the Sword, 
Jhall have any manner of Influence upoii the Cafe ; I 
hold not. Pirjty becaufe Mawgridge by his throw* 
ing the Bottle hath manifejled a malicious Dejign, 
Secondly, his Sword vms drawfi immediately to fup^ 
ply the Mifchief which the Bottle might fall jhort 
of. Thirdly, the throwing the Bottle by Capbdn* 
Cepe was Jujlifiable and Lawful ; and though he hud 
wounded Mawgridge^Yit might have jujUfied' it iti 
an Adioh of A]}ault and BatteiV, and therefott 
cannot be any Provocation to Mawgridge to jlab 
him with his Swdrd. That the throwing the Bottfe 
is a Demofljlratfon of Malice is not to be conti^ 
verted; for if upon that violent Afi hehad^kflletf 
Mr. Cope' it had beeM Murder. Now it hath bcetf 
hekli that if A. of his Malice prepenf^ ajfaults B. 
to kill him, and B. draws \At Sword and attacks J. 
and> purfues him;. then A, for his Own fafety givey 
back, and retreats to a Wtfll, B. jlill pur|hing him 
with^ his' drawn Sword, A, in his defence kills B: 
This*is Murder in^^. For A, having Malice again/t 
B. and in purfuance thereof endeavouring to kill hiln 
is anfwerable for all the confequences^ of whicH'he 
was the original Caufe; It is notreajonabl^ for any 
Man thiit is dangeroojly a]]aidted, sftid when He per- 
ceives his Life indanger from his Advefjkry, but to 
have Liberty 'for the jScnrity of his own Life, to plir^ 
fue him that malidotfjly a|faulted him ; for he that [129] 
hath ^manifejled thfithe'iiaUi>MflUce againfl anodief 

is 
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it not fit to be tnijled with a dangerous Weapon in 

hit Hand, Dabon^ 202. HaU^ 42. And Jo refolved 

by all the Judges, 18 Car. 2. when they met at Ser^ 

jiantS'Inn in Preparation for my Lord Morliy\ A^'l^J^*' 

Trial, Daltoffi 272. If J. of Malice prepenjed, dif 

diarge a Pijlol at B. and then runs away, B. purfues 

him, and A. turns back, and in his own Defence kills 

B, it is Murder. This I hold to be good Law ; for 

A. had a malidous Intent againjl B. and his retreat 

after he had dijcharged his Pijlol at B, was not be* 

caufe he repented, but for his own fafety. 

In a fet Duel, there are mutual pajjes made be- s Hawk. 97. 
tween the Combatants, yet if there be original Malice 
between the Parties, it is not the interchange of 
Blows will make an Alteration, or be any Mitintion 
of the Offence of killing. Therefore I hold, if Maw 
gridge had thrown the Bottle at Mr. Copij and Mr. 
C^pe had returned another upon him and hit him, 
and thereupon Mawgridge had drawn his Sword and 
killed Mr. Cope^ it would have been Murder. Some 
will (ay, that there is a difference between the Cafes, 
for ttiat the AJfault by the Pijlol, and the iighting a 
Dud was exprefs Malice, but this is only Malice 
implied. Surely there it no difference, for Malice 
implied it prepenjed, as much as if there had been a 
proof of Malice, or Hatred for fome conjiderable 
Time before the Afi; for the Stroke given, or an 
attempt made by Malice implied, is as dai^erous as 
a Stroke given upon Malice exprejjed, therefore may 
be as lawfully rejijled. This very point was aljb 
coii(idered 
them refol 

Lord 



lered by the 12 Judges at Serjiants-Inn^ and by 
refolved to be Murder upon the occajion of my 
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Ante, S5. Lord Mwlifs Caff. When a Man attacks another 
with a dangerous Weapon without any Provocation ; 
that is exprejs Malice from the Nature of the Afi, 
which is crael. The definition of Malice implied is 
where it is not exprejs in the Nature of the Afi ; as [130] 
where a Man kills an Officer that had Authority to 
arrejl his Perjbn : The Perjbn who kills him in de- 
fence of himjelf from the Arrefl is guflty of Murder, 
becaufe the Malice is implied, for properly and na- 
turally it was not Malice, for his Dej^ was only to 
defend him/elf from the Arrejl. 
Hawk.96,97, 3* I come now to the third Matter propojed, which 

9'* is to conjkler what is in Law fuch a Provocation to 

a Man to commit an Afi of Violence upon another, 
whereby he Jhall deprive him of his Life, Jo as to 
extenuate the Pafi, and make it to be a Manjlaughter 
only. Firjl, Nigathefy what is not. Secondly, P^ 
tively what is. Firfl, No Words of Reproach or 
Infamy, are Jufildent to provoke another to /uch a 
degree of Anger as to Jlrike, or ajfault the provoking 
Party with a Sword, or to throw a Bottle at him, or 
Jlrike him with any other Weapon that may kill 
him ; but if the Perjbn provoking be thereby killed, 
it is Murder. 

In the AjJcmUy of the Judges, 18 Car. 2. this was 
a Point pojitively refolved.^ 

Thereforelamof Opinion, that if two are in Com- 
pany together, and one Jhall give the other contu- 
melious Language (as fuppoje A, and B,) A. that 
was Jo provoked, draws his Sword and makes a pajs 
at i3. D. (then having no Weapon drawn) but mij[|cs 
him. Thereupon B. draws his Sword and pajfes at 
A. And there being an interchange of pajfes be- 
tween 

' Lord Morley*s Ca(e, ante, 53. 
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tween them, A. kills B. I hold this to be Murder 
In A, for As pa/s at B, was malidous, and what B. ^^ 
afterwards did was lawfal. But if ^. who had been iHaw^.96, 
Jo provoked draws his Sword, and then before he 9^* 
pajjes, B*s Sword is drawn ; or A. bids him draw, 
and B, thereupon drawing, diere happen to be ma- 
toal pajfes : if A. kUls B. this will be but Man- 
jlaughter, becauje it was fudden ; and A. *s Dejign 
was not fo abjblntely to dejlroy B. but to combat 
[131] with him, whereby he run the hazard of his own 
Life at the fame Time. But if Time was appointed 
to fight (fuppofe the next Day) and accordingly they 
do fight ; it is Murder in him that kills the other. 
But if they go into the Field immediately and fight, > H«wk 99. 
then but Manjlaughter. Suppofe upon provoking ^^^9i- 
Language given bv B. to A. A. gives B. a box on 
the Bar, or a little blow with a Stick, which happens 
to be jb unlucky that it kills B. who might have 
jbme Impojlume in his Head, or other Ailment which 
proves theCaufe ofB.^s Death, this blow though not 
Jujliiiable by Law, but is a wrong, yet it may be but 
Manjlaughter, becauje it doth not appear that he de* 
Jigned fuch a Mijchief. 

2, Secondly, As no Words are a Provocation, Jb ' h*p^c''' 
no affronting Gejlures are JuiHcient, though never Jb 5^ * ' '*^^ 
reproachful ; which Point was adjudged, Cro. Eliz. Noy. 171. S.C 
779. ^ats and Brains^ in an Appeal of Murder. 

There having been a Quarrel between A. and B. i Hawk. 97,9s 
and B. was hurt in the Pray ; and about two Days 
after, B, came and made a wry Mouth at A. who 
thereupon Jlruck him upon the Calf of the Leg, of 
which he injlantly died. It was Murder in A. For 
the affronting him in that Manner was not any Pro- 
vocation to ^. to ufe that Violence to B. 

There hath been another Caje which I fear hath x Hawk. 90. 

been 
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2 Lev. Part 3. been the occajion of Jome Miflake in the dedjion of 
?!?• c^^ Quejlfow of this Kind, Jones 432. D. fTtmamf Cafe^ 
1 hT;S h« Wng a Wel/h-man, upon St Davids Day having 
a Leek in his Hat, a certain Perjbn pointed to a 
Jack of Lent that hung up hardpby, and faid to hun 
look upon your Countryman ; at which D. fFtUianu 
was much enraged, and took a Hammer that lay upon 
a Stall hard-by, and flung at him, whkhmijfed him, but 
hit another and killed him: Hewasindifiedupontbe 
Statute of jlabbing» Re/olved, he was not within that 
Statute, but guuty of Manjlaughter at Common [132] 
Law. I concur with that Judgment, that it is not 
within the Statute of jlabbing, for it is not fuch a 
Weapon, or A3 that is within that Statute, neither 
could he be found guilty of Murder, but only of Man* 
jlaughter, for the IndiHment was for no more. But 
if the Indifiment had been for Murder, I do think 
that the Welfi>^man ought to have been convified 
thereof, for the Provocation did not amount to that 
degree, as to exdte him defignedly to dejlroy the 
Perfon that gave it him. 
Foft. 261. 3. Thirdly, If one Man be trefpajjinff upon an- 

other, breaking his Hedges or the Uke, and the Owner, 
or his Servant, Jhall upon Jight thereof take up an 
Hedffe-jlake, and knock him on the Head ; that will 
be Nlurder, becaufe it was a violent Afi, beyond the 
proportion of the Provocation, which is JufRciently 
jujliiied by HaUoway*s Cafe^ who did not jfeem to in- 
tend /o much the Dejlrufiuon of the young Man that 
/lole the Wood, as that he Jhould endeavour to break 
bis Skull or knock out his Brains, yet ujmg that 
violent and dangerous ASion of tying him to the 
Horje-tail, rendered him guilty of Murder. 

If a Man jhall fee another Jleallng his Wood, he 
cannot JujUfy beating him, unlejs it k to hinder him 

from 
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from Jlealing any more» (that Is) that notwithjlanding 
he be forbid to take any he doth proceed to take 
more, and will not part with that which he had 
taken. Bat if he dejijb, and the. Owner Wood- 
ward purfuet him to beat him ^o as to kill him. It 
Is Mnrder. 

If a Man goes violently to take another Man*s 
Goods, he may beat him off to refcoe his Goods, o 
E. 4. 281. b* 19 Hin. 6. 31. But if a Man hath 
done a Trefpajs and is not continuing in it ; and he 
that hath received the Injury jhall thereupon beat 
him to a degree of killing. It is Mucder ; for it is 
apparent Malice ; for in that Cafe he ought not to 
jirike him, but is a TrejpaJJbr for Jo doing. 
l'33j 4. Fourthly, If a Parent or aMaJler be provoked 
to a degree of PaJJion by fome Mijcarri^e of the 
Child or Servant, and the Parent or Majler Jhall 1 Hawk. 85. 
proceed to correfi the Child or Servant with a. m6- 
derate Weapon, and Jhall by chance give him an 
unlucky Jlrpke, Jo as to kill hhn ; that is but a Mif- 
adventure. But if the Parent or Majler Jhall ujfe 
an improper Injlrument in the Correfiion; then if 
he kills the Child or the Servant, it is Murder : And 
Jo was it rejblved by all the Judges of the King's 
Bench^ with the Concurrence of the Lord Chief Jus- 
tice Bridgeman^ in a Jpecial Verdifi in one Grey's Cafe Grey*i Cafe, 
found at the Old Baily 10 Oa. x8 Car. 2. and re- vide ante. 
moved into this Court. Grey being a Smithy B. wis 2?d reftraicei 
his Servant ; he commanded B. his Servant to mend there. 
certain Stamps belonging to his Trade ; afterwards ^^ *^»; 
he and his Servant being at Work at the Anvil, \^^ ^' ^' 
Grey ajked his Servant whether he had mended the 
Sumps, as he had direfied him. But B. the Ser- 
vant having neglefied his Duty acknowledged it to 
his Majler, upon which the Majler was angry, and 

told 



1 82 Regina verfus Mawgridge. 

told him if he would not ferve him, he Jhould ferve 
at Bridewel; to which the Servant replied, that he 
had as good Jerve in BridnvelM Jerve the faid Grey^ 
whereupon the faid Gny took the Inm Bar upon 
which he and his Servant were working, and jlruck 
his Servant with it upon the Skull, and thereby brake 
his Skull, of which the Servant died. This was 
held to be Murder ; yet here was a Provocation on 
a fuddcn, as fudden a refenUnent, and as fpeedy 
putting it in Execution ; for though he might cor- 
refi his Servant both for his neglea and unmannerli- 
nefs, yet exceeding mea/ure therein, it is malicious. 
Every one mujl perceive that this lajl is a much 
jlronger Cafe dian this at Bar. 

1. Pirjl, Grey was working honejUy and fairly at [194.1 
his Trade, and JujUy calling to his Servant for an ^ ^ 
account of his Bujinejs ; this Mijcreant was in the 
afiual violatkm of all the Rules of Hofpitality. 

2. Secondly, Gny^s Afiion was ririit, as to the 
Jlriking his Servant by way of Corrc^ion ; but the 
Error was in the Degree, being too violent, and with 
an improper Weapoa This of Mawgridge was 
with a Refolution to do Mifchief. 

3. Thirdly, he had not the leajl Provocation from 
Mr. Cope^ until after he had made the iirfl and dan- 

Srous Ajfault, and then purfued it with die drawing 
I Sword to fecond it, before Mr. Cope returned the 
other Bottle. But Grey had a Provocation by the 
difappointment his Servant gave him in neglefiing 
his Bujinefs, and returning a Jaucy An/wer. 

The like in objlinate and perverje Children, they 
are a great grief Xp Parents, and when found in iU 
Afiions, are a great Provocation. But if upon fuch 
Provocation the Parent Jhall exceed the degree of 
Moderation, and thereby in chajlijing kill the Child, 

it 
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it will be Morder. As if a Cadgd in the Conrefilcm 
that is ajcd be of a large Jke, or if a Child be thiown 
down and /lamped upon. So faid the Lord Bridge^ 
man and Jujlice Twi/den^ and that they ruled it jb in 
their feveral Circuits. 

5. If a Man upon a judden Dlfappointment by 
another Jhall rejbrt violently to that other Man's 
Hoafe to expojlolate with him, and with his Swofd 
Jhall endeavour to force his Entrance, to compel that 
other to perform his Promi/e, or otherwije to comply 
with his defire ; and the Owner jhall Jet himfelf in op- 
pqfition to him, and he Jhall pa/s at him, and kill the 
Owner of the Hoofe, it b Murder, 2 Roll. Rip. 460. 
Clement againjl Sir Charles Blunts in an Appeal of 
[135] Morder. The Cafe was, that CZfin/w/ had promiTed 

a Doff to Sir Charks Blunt; and being reqaejted iHawk,9S. 

accorcUngly to deliver him, refafed, and b«it the Dog 

home to his Hooje: At which Sir Charles Bbmt 

fetched his Sword, and came to Clements Honje for 

the Dog. Clement Jiood at the Door, and refujeid his 

Entry. Bbent thereupon kills Clement, The Jury 

were merciful, and found this Pafi in Sir Charles 

Bhmty to be but Manjlaughter. Dodderidge was 

clearly of Opinion it was Murder. But the Lord 

ChiefjuJUce was a little tender in his direfiion to 

the Jury. But RMs makes this remark, that it was 

not injijled upon by the Appellant's Council, that «RoiL46o. 

Clement was in the defence of his Houfe, and that Bhnt 

attacked Clement to force in : It was without all 

quejlion Murder, though of a Judden heat, for there 

was no AJfault made by Clement upon him, nor on 

any of his Friends, but all the vkilence and force was 

on Sir Charles Bbinfs Jide. 

Having in theje particulars Jhewn what is not a 
provocation fuffident to alleviate the afi of Killins, 
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jb as to reduce it to be bat a bare banicide^ I will 
nowy jecondly, give jbme particular Rules, jbch as 
are jbpported by Audiority and general conjent, and 
Jhew what are always allowed to be fafRdent provo- 
cations. 

I . Pir/ly If one Man opon angry words Jhall make 
an AJJaolt upon another, either by pulling him by 
the No/e, or filliping upon the Forehead, and he that 
is jb ajfanlted Jhall araw his Sword, and immediately 
run the other through, that is but Manjlaughter 3 
for the Peace Is broken by the Per/on killra, and 
with an indignity to him that received the AJfault. 
Bejkles, he that was fo affronted might rea/bnably 
apprehend, that he that treated hiiki fai that manner 
mi^t have /ome further dejign upon him. 

There is a Cafe in Stibs 4.6J. Bucimr's Cafi. [136] 
Buckmr was indebted, and B, and C. came to his 
Chamber upon the account of his Creditor to demand 
the Money. B, took a Sword that hung up, and 
was in the Scabbard, and jlood at the Door ^dtb it 
in his Hand undrawn, to keep the Debtor in untO 
they could Jend for a BailiiF to Arrejl him ; there- 
upon the Debtor took out a Dagger which he had in 
his Pocket and jlabbed B, This was a Special Ver- 
difi and adjudged only Manjlaughter, for the Debtor 
was infulted, and impri/bned injurioujly witKoot any 
Proce/s of Law, and though within the words of the 
Statute of Stabbing, yet not within the reafon of it. 

2. Secondly, If a Man's Friend be ajjaiilted faj 
another, or engaged in a Quarrel that comes to 
Blows, and he in the vindication of Ms Friend, /hall 
on a Judden take up a mi/cUevons Injlmment and kill 
his Friend's Adver/ary, that is but Manjlaughter ; 
jb was the Cafe, 12 Rip. 87.^ If two be fitting 

ti^^ether, 

' Mtnflaughter. 
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together, and a Friend of the one takes up a Bowl 
on a jbdden, and with it break the SkoU of his 
Friend's Adverjary, of which he died, that is no 
more than Manjlaoghter. 80 it is, if two be fighting 
a Duel, thoQgh upon Malice prepenfed ; and one 
comes and takes part with him, that he diinks may 
have the difadvantage in the Combat, or it may be 
that he is mojl affefied to, not knowing of the Malice, 
that is but Manjlaughter, PL Cm. loi. John 
Vaugban and SaKJbury. 

3. Thirdly, If a Man perceives another by force Foft. 154. 
to be injurioujly treated, pre])ed, and rejlrained of 
his Liberty, though the Perjbn abujed doth not com- 
plain, or call for Aid or AjQIijlance ; and others out 
of CompajQIion jhall come to his Refcue, and kill any 
of thofe that jhall fo rejlrain him, that is Manjlaugh- 
ter, 18 Car. 2* adjudged in this Court upon a Special 
VerdiS found at the OU Baify, in the Cafe of one TS^Xioj. 
L'37J Huggeti, 18 Car. 2. J. and others in the time of iH. P.C.465 
the Dutch War without any Warrant imprejfed B. —^^ M4, 
to ferve the Kinpr at Sea. £. quietly (ubmitted and ^'^ 
went oS with the Pre^MaJlers : tiuggett and the 
others purjued them and required a .pght of their 
Warrant ; but they Jhewed a piece of Paper, that 
was not a fufRcient warrant : Thereupon Huggett 
with the others drew their Swords, anld the Prefs- 
Majlers theirs, and fo there was a Combat, and thoje 
who endeavoured to Refcne the prejfed Man killed 
one of the pretended Prefs-Majlers^ This was but 
Manjlaughter, for when the Liberty of one Subf e£{ 
is invaded, it aifefis all the rejl : It is a provocation 
to all People, as being of III example and pernicious 
Confeqnence. All the judges of the Kim's Bench, Jhii Opinion 
vi%. Kilyng, Twi/diH, fFyndbam and Morion were JI^SS*?*^ 
of opinion, that it was Murder, becaufe he meddled Foftcr 315 ta 

B B in 
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318, who con- 
curs with 
Kelyng and 
the three other 
Judget, 

I H«wk.98. 



1 Keb. 819. 
a Brown. 151. 



in matter In which he was not concerned : But the 
other eight Judges of the other Courts conceived it 
only Manjtaughter, to which the Judges of tlie 
King's Bench did conform, and gave Jtt^g;ment ac- 
cordingly. 

4. Fourthly, When a Man b taken in Adultery^ 
with another Man's Wife, if the Hujband (halljlab 
the Adulterer, or knock out his Brains, This is bare 
Manjlaughter : for Jealoujy is the Raee of a Man, 
and Adultery is the highe]^ invajion of property, i 
Vent. 158. Raymond 213. Manning's Cafe}' 

If a Thief comes to Rob another, it is lawful to 
Kill him. And if a Man comes to Rob a Man's 
Pq^erity and his Pamfly, yet to Kill him is Man- 
jlaughter. So is the law diough it may /eem hard, 
that the killing in the one Cafe Jhould not be as Jus- 
tifiable as the other. 20 Leviticus^ 10 Fer» If ^ng 
committeth Adultery with his Neighbour^ s Wife^ even 
he the Adulterer and the Jdubere/s JbaU be put to death, [i 38] 
So that a Man cannot receive a higher Provocation. 
But this Caje bears no proportion with thoje Cafes 
that have been adjudged to be only ManPaughter, 
and therefore the Court being Jo advi/ed doth deter- 
mine that Mawgridge is Guilty of Muider. More 
might be jaid upon this occa/ion ; yet this may at 
prefent funice to fet the Matter now in queJUon in 

its 

' Although this is the hieheft poilible inTsfion of Property, 
a Man is not ju((ifiable in killing another, whom he taketh 10 
Adultery with his Wifie ; for it favours more of fodden Re- 
venge, than of Self-prefervation ; but this Law hath been 
executed with great Benignity, i Hawk, in Notis to p. 90. 
If the Hulband, however, detect the Raviflier in the Attempt, 
the Wife calling for Afliftance, it is excuiable,y^ drftmdefuh, 
2 Hale. 486. 4 Black. Com. xSi. 

' In fome books called Maddag's Cafe [in others Maddy^t]. 
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its true Light, to jhew how ncceffary it Is to apply 
the Law to extenninate fach noxious Creatures. 
Upon this Convifiion the Court did dirtS. that Pro- 
cejs Jhonld be ijfued againjl Mawgridge^ and Jo to 
proceed to Outlawry if he cannot be retaken in the 
mean time. 

% Hale 305 it is &id contrary to this detennination, and thofe 
of Mackally, 9 Co. Rep. 70. and Oucby*8 Cafe 9 St. T. 14. 
% Stnu 766. s L. Raym. 1485. x Barnard, 17 — that he had 
rarely Imown anv fpeaal verdift where the QuefBon was Mur- 
der or Manflaugnter» Judgment to be given for Murder, but 
commonly for Manflaughteryy# defnuUMdo, 
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Abjtire. 

Pardon void^be- 
caule no men- 
tion that the 
party had ab- 
jurM, a8. 
a. One abjures, and afterward 
(taken in Ri^Umd) ftands 
mute, hanged, not prefTd, 
36. 

Jccijfary^ VUe Principal^ 
zxi<i Arraignnunt 2. 

I. On an Indiftment of Mur- 
der, no DifcharsetiU a Year 
and Day after Uie Fad, %$> 



%, Of the Faft may be again 
arraigned as Acceflary i0er 
the Faa, A. 

3. On an Indt£fanent of Mnvf 
difchams ^nfyaft^ 30. 

4. Yet otBmrgUaj^ was again 
indited for a #Mm^ com* 
mitted at the ikme Thne^ 
30. 

5. On an Indifbnent of Mur- 
der, » a good Plea in Bar 
to an Appeal, 94. 

6. Neither Acquittal nor Con- 
Tiaion could at Commm' 
Ldfuf be avoided by an 
Appeal intervening before 
Judgment, 9a, 94- 
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Ji^wrnmmt. 

I. Of the adioaming a Court 
by a Lofd High Steward, 

57. 
«• On adjoaming the SefEons, 
Continuance may be from 
one Day certain to another, 
but not from one Seffion to 
another, 90. 



jRding and Affi/ting. 

t. Where thefe words are ne- 
ceilaiy to be ftnmd, or not, 

7«» 79. 
a. Aiding and aififting cmJam 

ijpRMto, to. 

Align. 

I. If living here » a 8ul]jeft» 
tho* not a natural-bom Sub- 

Amiramimt, 

t. Of a ViUe for an Eicapeon 
the Death of a Man, 5. 

s. Juron amerced for imder- 
vahiing Goods forfeited. 

Appeals. 

!• A Mute hat the fiune Judg- 
ment thereon, at on an In- 
diftment, 37, 

a. No Appeal could at Ckm- 
wtom-Law avoid either a 
ConviAion or an Acquittal, 

9*« 
3. Judgment on a Record of a 

Conviction of Manflaugfater, 

tho* an Appeal commwiccd, 

90- 



4« Appeals and Indifiments 
commenced at Seflions, are 
detenninM by the Seflioas, 
unlefs Conviftions there- 



upon, 91. 

5. Appeal of Murder barr'd 
by being Convift of Man- 
ilaughter, and Clergy al- 
lowed, lot. 

6. So, if acQuitted or convifted 
of an Inctidment of Murder, 

94»95. . . ^ 

7. How to be arraignM on a 

removal into B, R. and of a 
Nonfuit thereon, 91. 

8. Of the Preference between 
Indi£bnents and Appeals, 

95f 9*» ««♦» "7- 

9. An Appeal depending, not 

pleadable to an Indiftment, 

9». 
la Of Prdh Suit on an Ap- 
peal* 97- 

ArraignmenU 

I. One arraigned one day and 
tried the next (Vide O^ 
and Tirmmr)^ S. 

a. May be as Acccflary afbr, 
tho* acquitted of the Fad^ 
Not as Acceffiuy before, 

3. How an Appeal muft be 
arraigned, on removal into 
Ow R.f 9'* 

Bail. 

I. Of Bailing Priibners for 
Pelonyby^jiKr#/e^P/^/,3. 

a. One convioed of Man* 
flaughter bailed though an 
Appeal depending, 90. 

3. The 
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3. The QgiMa's Bench m»r 
Bail i& fuch Cafe, though 
Juiliees of O^ir and Termatr 
can*t, 90. 

BqftardXhild. 

I. Conceahnent of the Death, 
Evidence of Murder, 31. 

s. How the Indi6bnent ought 
to be, ib. 

Bills of Exception. 

I. None allowed in Criminal 
Cafes, 15. 

Brokirs, 

I. Pawn-Brokers an Unlawful 
Trade, 50. 

Burglary. 

I. Breaking a Houfe in the 
Night, with intent to rayiih, 
30. 

1. Servant draws the Latch of 
his Mafter*s Chamber-door, 
with intent to kill him, 67. 

3. Landlord breaks the Door of 
Inmates' or Lodgers* Cellar 
or Chamber, and fteals, 83, 

84. 

4. No Burglary to enter and 
fteal, the Door being open, 
70. 

5. Yet it may be, tho* no 
aaual breaking, 4a, 43, 44, 
8s. 

6. So to break open a Cloiet- 
dooT or Cupboard fix*d to 
the Freehold, 63, 69. 
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7. Where it may be of a 
Country or City Houle, tho* 
none rende therein, 5s, 67. 

8. Not of a Shop fevered from 
the Houfe, except lodg'd in, 
84. 

9. Burglary hj frmubUni fri- 
iiMCUf 6s, 63, 8a. 

fo. Clergy and others in the 
lame degrer in Burglary, t,^. 

Carryer. 

1. Robb'd of Goods delivered 
him for Carryage, may In- 
di£i as for his own Goods, 

s. l^et if he himfelf fteal Part 
of the Goods, Felony, 81, 
81. 

3. Sftuere why not Co, when he 
takes the whole, 83. 

4. But after he has brought 
the Goods to the Place ap- 
pointed the Contraft is de- 
termined, and then the tak- 
ing of all, or part, is Felony, 

Challenge. 

I. That they have found 
others in the feme IndiA- 
ment Gmlty not allowed, p. 

s. One Juror peremptorily 
challenged may be dmwnr 
againft all in the feme In- 
didment, ib. 

3, A Priibner challenging, 36. 
Hanged and not preiTra, ib, 

4. Jurors peremptorily chal 
iengcd, clerg)' allowed, 34, 

5. No 
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5« NoChalkngcflonTrialsby 
Pecfty 54. 

t. In what Cafes allowed, 
part)' llanding mute or chal- 
len^ring peremptorily, 34. 

I. The Court Judge of the 
Reading not the Oidinaiyy 
18, 51. 

3. Ordinary fined for (ayinff, 
he Read, when he could 
not^ 51. 

4. Aliowed to the Priibner 
after Plea adjudged againft 
him , 19. 

5. Where allowed and had, 
*tis a clear Purgation and 
Diichargc, 38,41, 93. 

6. Clergy ought not to be de- 
layeOy if demanded, 98, 
103. 

7. How introduced, and why 
allowed to Lay-men, 99 to 
103. 

8. What words in a Statute 
ihaU not ouft Cleny, 104. 

9. What breaking ofa Houfe 
oufts it, 31, 58, 70. 

10. What Robbing of HouTes 
oufb it, 67, 70. 

II. A Convi^ of Manflaugh- 
ter may iniift to have it, be- 
fore he anfwers &n Appeal, 
107, 108. 

12. Robbery, &c. in one coun- 
ty, and goods carried, and 
there tryed in another 
county, where Clergy taken 
away, and where not, 35. 

» 3, Clergy and others in the 
lame degree in burglarv*, 36. 
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14.. Clergy taken away from 
him who actually gives the 
wound, and not from the rctl 
prelcnt aydinij. 

Omfiffion. 

I. Confeifion may be after 
A0/ C?i»fr^ pleaded, II. 

s. On Examination before a 
Privv Couniellor or Juftice 
of Peace, prored by two 
Witneflb, 18. 

3. Such ConfeiEom not to be 
Evidence againft others, tho* 
Parties, 18. 

4. Confefiion before a Privy 
Counfellor within the Sta- 
tute I Bf% P, M. c, 13, 19. 

Continuance^ and Difcm^ 

tinuance* 

I. Appeal commenced at the 
Gaol Delivery diicontinued 
by removal into B, Jt., 90, 

1. Plea diicontinued on remo- 
val by Certiorari^ 93. 

Contra Pacem. 

I. An Indiftment may be al- 
ledged contra Pacem of two 
Kings, II. 

Contra Formam Statuti 

1. Where an TndiClment fhall 
conrludt thus, and where 
not, 34. 

Councellor. 

I. A Councellor afting only 
as fuch may be a Traytor, 
12, 13. 
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DifcoHtinuance^ vide Con- 
tinuance. 

Efcape. 

1. On Eicape of Felons, Town- 

(hip amerced, 5. 
1. A Felon (ecretly helped 

to Eicape is a Refcue, 45. 

5. Efcapes per negligence of 
Gaolers, 37. 

Evidence^ vide fFitneJ/is. 

1. Tn Treaibn may be of Fa6b 
in other Counties, than 
where the IndlAment layes 
them, 15, 33. 

a. May be privately given by 
the King^s Councel to the 
Grand Jury, 8. 

3. Conieffion on Examination 
not to be Evidence againft 
others, tho' Parties, 18. 

4. Where Evidence of the In- 
tent is neceffiiry in Felony,77. 

5. Where Concealment is Evi- 
dence of Murder of a Baftard 
Child, 31. 

Examination^ vide Confef- 
fion. 

Execution. 
X. How awarded on Attainders 

by Outlawry, x 3. 
a. Hangine not preiHng on 

challenging thirty-fix, 36. 

3. One Abjures, after (taJcen in 
England) ftands Mute 
hanged, 36. 

4. See feveral executed for 
TVeafbn,y«, 77. And nndt 
Title and Jtidgmmt. 



Felony, 



X . Felony cannot be (in taking 
Goods; without Trefpafs, 

1. Therefore not by a Lodger 
of the Goodshired, {fedvuU 
ffd. 8x to 85 contra), 14. 

3. May be notwithftanding the 
delivery of the Goods, 35, 
8r, 81. 

4. As a Porter or Carrier vfho 
takes and fells, &c,, 81, 83. 

5. A Landlord breaking his 
. Lodgers Chamber, and deal- 
ing, &c. Felony, not Bur- 
glary, 84. 

6. Goods taken fiom one 
place, and left in another in 
theikme Houfe, 3X. 

7. Where breaking a Houie 
fc^ colour of a Servaat is 
Felony, 47. 

8. Where, though the Indi£l- 
ment is Felony, the Judg- 
ment may be Trefpals, 29. 

9. No Felony in a Wife to 
join with her Hufband, 31. 

10. How a pretended Wi& in 
foch a cale (hall be indi£led, 

37. 
XX. Where, one attainted of 

Felony, or burnt in the 

Hand, may be a Witnels, 

ib. 
xa. Helping a Felon fecretly 

to £(cape, 45. 
13. Pulling down Endofures 

Felony, 75. 
X4. So breaking of Priibns 

whereby Felons Ercape,and 

in ibme calcs Treafbn, 77. 

• Frejk 
C 
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Frifl> Suit 

1 . What it b, determinable at 
diicretion of the Judges, 96. 

GaoLDtBvery^ vUc Oyer 
and Termimr. 

Gaolt and GaoUrs. 

1. ImprifonTTienc by Jiifticcsof 
Pence in Common Gaols, 37. 

s. Prifonen for T^vafon and 
Felony tb hi feiit to Airou- 
gaie^ not Newptifim^ %, 

3. Gaolen to make more per- 
fea Kalleiidei^, 3. 

4. And to certify Cauies of 
Impri(bnment, and take no- 
tice of thd fame, ▲. 

5. Efcapes per itrgVigcncc of 
Gaolers, 37. 

GMfmith^ vide yudg-^ 
nunts^ S. 

Gvodsn 

I. Stolen and ibid, reftored 
to the Owner that Profe- 
cutes, 35,48. 

a. Sold to a Broker does not 
alter the propertyi 50. 

3. Of the Implojery mi^ be 
laid the Goods of the Car- 
rier, 39. 

4. Delivered to . a Porter or 
Carrier, and itolen by him, 
Felony, 15, 8a, 83. 

5. Taken by a Lodger' that 
Hires them, neither Felony 
nor Trefpafi^ ^4, vuU-9t to 
%%€9nira* 
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6. Taken by the owntir of a 
Houfe out of his Lodgers 
Chamber, 84. 

7. Taken out of a Houfe be- 
fore the.oivnei: Lodges in it, 
46. 

8. Taken by colour of I^w, 
yet Felony, 47* . 

9. Goods forfeited undervalu- 
ed, the Jury amerced, 84. 

10. Goods removed from one 
, place to another, though not 

taken away if Thief there 
taken, Felony, 37. 

Habeas Corpus. 

X. Of : removing Prisoners 
thereby, 4. 

Highways. 

X. A Form of a ConviAion on 
view of a Juftice for being 
unrepafared,' and an Order 
thereupon, 34. 

Hujband and Wife, vide 

Wife. 

Indiffments. 

X. Copies of Indt6bnents for 
Felony not to be given with- 
out fpecial Motion, 3. 

a. Aidinp^ and aflifting aadam 
ignoU m Treafon, xp. 

3. CM/Ttf/'Ar/si of two Kings, 

XX. 

4. The Indidment in £«fxi», 
tho' the Writ in Eug&Jkyt, 
ta. 

5. 'Fotind on private Evidence 
to the Grand-Juty, 8. - 

6. A 
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6. A joint* Indj^bnent ievcial 
in Law, o. 

7. Time or the Pa£( not mt- 
teriBl in Treaibn, 16. 

8. Where it lays the Treaibn 
in one County, yet Evidence 
of Fa£b may be in other 
Counties, 15939. ' 

9. Where it makes ktyhg 
War the Treaion, *tis localj 
cwh'a where inferted only 
as an Overt A61 to prove 
the Treaibn, z6. 

10. How Overt A^ are to be 
alledged. Ftdi Tit. Ovirt 

11. Iridn5lment of a Soldier 
leavititr hi^ Cautuin without 

' iicenfj, 49. 
IS. When the Indictment is 
to be for Uvying War^ and 
whenysr ctmfiirmg iht ^ng*s 
* Deaths si. 

13. Printing Treafbnable Po- 
fitions a compafling the 
King^s Death; as; 

14. Where* for Felony it muft 
be fehmce cifit & aj^orUtuit^ 

15. Where the Indi^ment is 
for Felony, the' Judgment 
may be Trdbaft, -S9. 

1 6. One indicted of fiorglary 
and Stealing is acquitted; 
^cannot be aner indieled Tor 
Burglary, bntmav for Fe- 
lony in ftealine the Goods 
of another at the fame time, 
30, 51. Vide Tit. Gooiis. 

17. Where it may fay ter iM' 
JbrtMmum^ when a Mafter 

kills his Servant, or Parent a 
Child, s8. 



18. For Mulder vol a Bafe 
Child, it eoochides mora 
Pacim generalhr, and not 
ewtrafmmm itaimt^ 3s. 

19. Where IniliJlm«>Hti fhall 
conclude contra J or mam Sta- 

tuti and' where' hoiV'?4. 

so. Indi^hnent of Morder, 
Conviction ofManflaughter, 
89 to io8« 

Si. Manflaughter is to be al- 
ledged done voluntarily, 
lis. ■ ^ 

ss. Yet Murder is not charged 
pofitively, but by Gonclufion, 
1S5. 

53. Beft to join fcveral Crimi- 
nals in th^fame Indidment, 

54. Where an Indifbnent and 
an Appeal are depending, 
the Appeal ihijill have pre- 
ference, if defired, 107. 

55. Where Indictments are 
more regarded than Appeals, 
95» 9^f ^^ 'I^'t. Appeals. 

16. How an IndiClment muft 
be laid for robbing Houfes 
and Perfons, 69, 70. 

Jnfrrmations. 

I. An Information^ X6 be 
againd the Town^ip on a 
Felon -s Eicape, 5. 

yudgments* 

I. For printing Trealbnable 
and FaCHous Books, S4. 

s. Judgment for Trelpaft 
though the IndiChnent was 
Felony, 19. 

3. Where 
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!• Where one ftanding route, | 
JndmeBt to be preuM, 36. 

4. In Appcfds a Mute has the 
iame Judgment at on IndiA- 
nentSy 37. 

5. Judgment on a Goldfinith 
for falfifying Platei 39. 

6. Sereiai Judgments on one 
and the fiune Veidi^^, 77. 

7. Judgment on a Convi^ion 
of Manflauehter returned^ 
though an Appeal of Mur- 
der returned with it, 90, 

8» And the Judgment is to 
have relation to the Convic- 
tion only, 91. 

JudgiS. 

I. Their Habit on Trials of 

Peen, 54. 
«. Not to deliver their Opinion 

but in open Court, ib, 
3. Sljuere if aiked by the Lord 

High Steward in abfence of 

the Frifoncr, ib. 

Jurors. 

I. That they have found 
others in the (ame Indid- 
ment Guilty, no caufe of 
Challenge, 9. 

s. One peremptorily chal- 
lenged may be drawn againft 
others in the (ame IndiA- 
ment, ib, 

3. They may find the TreaTon 
at another time than in the 
Indi£^ment, 16. 

4. More than Twenty-four 
may be returned in Crimi- 
nal caics, f^. 



5. Fined for a Verdia con- 
trary to the Courts diic6Hon, 

50,73» 75- 

6. Amerced for undervaluing 

of Goods forfeited, 58. 
7* Circumflanoes inquinble on 
the SUd. I Jar. r. 8, a8, 

8. In what cafes Jurors may 
have meat and drinke before 
they have agreed, 54. 

yu/Kcit of Piaci. 

i.To cerrify Recognisances, 
Bailments, 9c, to the Se^- 
fions, I. 

1. Turned out of Commii&on 
if take infufSdent Bail, or 
Bail where none ought to 
be taken, 3. 

3. Iniprifonment by Judice of 
Peace in common gaols, 37. 

4. On View of Highways un- 
repaired may convift, 34. 

5* Juftices, Of r. may arm thiem- 
felves and otheis, to fupprefi 
Riots, Rebellions, Qfr«, 76. 

King^ Vide Indi^mint 
and Tnafon. 

I. King*s Councel are Pro(e- 

cutors in the King^s Caie, 

8. 
%. His Death diflblved the 

Long Parliament, 14. 
3* Though not in Pofleffion, 

yet is the KjngJefmao df 

di jwrtf 1 5. 
4« The King moreconcernedin 

Intereft on Death of a Man 

than the Appellant, 95. 
I Lareea^, 
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Larceny* 

X. Cannot be committed by a 
Wife jointly with her Huf- 
band, coiUra of Murder, 31. 

X. What ihall be (aid Larciwf^ 
and what RMtfy^ 68, 69. 

1. Difference between a Fa£( 
done there (where Death 
enfues) and done in a Coun- 
try Town, 40, 

AfaSci, Envy and 
Hatred. 

X. Their Definition,Diftinaion 
and Import, xi6. xiy. 

ft. Malice implied defined, 
130. 

3. What is Malice czprefi'd, 
xa6, fifr. 

Manjhn-Houfe. 

X. A Chamber in S^mirfit- 
HoMfi, or fFAiU'Hall, no 
Manfion-Houfe { cwtra of a 
Chamber in the Inns of 
Court, sy. 

%, S^tuere of the Room of an 
Inmate, Lodger, tfr., 83, 

Afariet-avirt, 

x« Goods ftolen and fold there, 
may be reftored to the 
Owner that piofecutes, 35, 

4«. 



Mijprifion of Tnafon. 

X. Concealment, where High- 
Treafon, and where Mif- 
prifion only, xy. 

1. What requifite to make 
Mifprifion of Treafon, $b. fi 
II, as. 

3. Uttering of falie Money 
knowingly, not Mifprifion 
of Trea&n, but a great Mif- 
prifion, and finable, 33. 

Murder and Man- 
Jlaughter. 

!• Where a Pardon of one 
ihall extend to the other, 14. 

1. Stai, 3 H. 7. r. x. extends to 
Murder, not Manflaughter, 

3. Party dying through hb 
own Negligence or Dii^ 
order, no excufe, s6. 

4. Murder to kill one fuddenly 
without caufe, sy, xs8. 

5. And the fudden Qsi^rre^ ^^ 
on the Priibner to prove, 
»7, xsy. 

6. Quarrel in the momm?and 
fight in the afternoon, Mur- 
der, ib. Of 56. 

7. Intent to conceal a Baftard 
ChUd, not Murder within 
the Statute, 3a. 

8« See the difference between 

Murder and Manflaughter, 

40, 80, iix, xa4. 
9. Veidia for Manflaughter, 

tho* the Court direAed 

Murder, 50. 

Vi^e Indi6bnent of Murder, 

6fr., 89. 

xo. Killiag 
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10. Killiiil; another in defence 
of a Room tn a TaTern, 
JuiUfiabley 51. 

11. Potlbning b. Murder at 
Cotmmm I^tw^ 51. 

11; Words no provocation tO 
leflen the Crime finom Mur- 
der to Manflaughter, 55, 65. 

13. What will be a Provoca- 
tion, 1 30. 

14. Two playing at Tables 
fall ont ibddenly, and one 
with a Dagger kills the 
other, 130. 

1 5. If ther l}uarrely and after a 
reasonable Time fight, and 
one kiUs the other, Miirder, 

56. 

1 6. But if thtff fight, pieientlj, 
only Manflaughter, ib. 

17. Cmira if they appoint a 
. place to fight, w. 

18. Murder notwithftanding 
flying to the wall, 5S. 

19. Juciges differ if Murder or 
. ManSaughter in Hopkim 

Hmfgefs Cafe^ 5^. 

10. iffTuTaults B. (without pro- 
vocation} by drawing his 
Sword, dTri-and B, in de- 
fence draws his ; they fight, 
and d, kills B, Murder in 
il., 61. ' 

at. But if two quarrel and 
fight, and another runs in to 
aid one of them and kills 
the other, Manflaughter, ib» 

la. 80 if it be in refcuing a 
Youth endeavoiired to be 
Spirited away, 6%. 

a3« Matter corrtding his Ser- 
vant with a Bar of Iron 
kiUs him, Murder, 64, 133. 



14. So where a ' Hoflnnd 
ftrikes his Wife with a 
Peftle, ib. 

15. Or a Mptfaer her Child by 
kicking and ftampingon it, 

16. One kiUed 'endrtirouring 
to part two fighting, where 
Murder and where Man- 
flaughter, 66. 

17. A arretted, endeavours a 
Keicue. and another of his 
party kills the Officer, Mur- 
der m if., 87. • 

i8. And (6 in one that comet 
in^Aid of il;. though he knew 
not of the Arreft, ib. 

29. So where feveral attempt- 
ing an unlawful ASt are 
lebtted, and one of the Re- 
fitters is killed all m Giul- 
ty, thouffh not pre&nt, ib, 

301 But if il^yteUs to the 
Arrett, and others endea- 
vour to refcue him, and kill 
the Officer, not Murder in 
if., ib, 

31. >#. B, C. 9r.' attempting 
an unlawful Aft, are re- 
fitted by the King's Offi- 
cers, A, kills B, Murder in 
A, but not in C Gf r. except 
thcT knew of A,^s defign to 
kill if.. Illy 113. ' • 

31. But if A. had killed the 
Officer, or in attempting to 
kill him bad killed B, C, &c. 
Murder in all, 114, 11 8. 

33. A. and B, fight of Malice, 
A, kills C coming to part 
them. Murder in A, ^gMrt 
if (6 in if. XI 4, 

34. Yet 
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34. Yet a Conftable or other 
coming to keep the Peace is 
killed, not Murder except 
he declares, or the party 
knows he came to that in- 
tent, 115, ttifi • ' 

35. if. Qfc. come'riotouihr.to 
the HovLktXBiC. pervad- 
ing Peace, b killed bv a 
Stone thrown at random 
over a Wall by one of d,^% 
Servants, Mntdet' in 'all, 
116. 

36. So where* fevcn^ defig^ a 
Felonious A61, and ingoing 
thereof another is killed, 117. 

37. A, without provocation 
throws a Bottle at B. and 
immediately dta'ws * 'his 
Sword, B. returns the Bottle 
and ftrikes A. A, ftabs B. 
Murder, tio, 115, ii5. 

38. What may be done or not 
6xmtfidifinJendo^i:%Zto 1 30. 

39. One within the words of 
the Statute of Stabbing^ not 
within the reafi>n of it, 136. 

40. What provocation may 
extenuate the* Crime, 130 to 
138. ^ 

41. Andentand later Accep- 
tations in Law of the words 
Mwrdtr and Ikmiddtf lai 
to lie. 

4ft. Killing for making a wrj 
mouth or giving a fcoffe is 
murder, 39, 40; 

Mutey vide TryaL 

Oath. 
t. The Oath of Allegiance 
not properly Co, 38. 



i« The Oath of a Coroner on 
admitting the Examination 
of Witnefles taken by him 
to be read in Court, 55. 

Ovirt AQu 

1. How to be laid in Indict- 
ments, 8, 9* 

1. Words Overt A£b to prove 
Treafon, 13. 

3: So is. aflembline' together, 
advifing or con£lting, 15, 

17. 
4« Whether to be laid in the 

fame County or not, 15. 

5. Overt A6b( to prove a Con- 
fpirii^ to levy War, lo. 

6. Coniulting to levy War, an 
Overt hSi of Confptring the 
King*s Death, fto, fti.- 

7. So confpiring with a Fo- 
reign Prince to invade the 
Rralm, II. 

8. So printing of Treafonable 
Pofitions, 9r., as, as,. 

Outlawry. 

t. How Execution is awarded 
thereon in Treafon, 13. 

Oyir and Terminer. 

X. The General Cosnmiffion 
of Gaol-delivery, 6fr. more 
eligible to try Criminals 
than a Special Commiifion 
of Oyer and Termmerf 7. 

1. Commiflion of Oyer amd 
Termiter may. Sit, Inquire 
and Tryall in one 2}nr»77* 
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Papifis Ricufant. 

I . One fo proclaimed if to ap- 
pear in peribn at the Aflizes, 
and to be in Cuftody, 35. 

PanntL 

I. Mar be fevered where feveral 
Priioneri are in one IndiA- 
mcnt, 9. 

ft. More than Twenty-four in 
Criminal Caiesy and before 
Wefi. ft. r^. 38. in Civil, 
16. 

ParliamenU 

I. Long Parliament dillblved 
by the King's Deaths 14. 

ft. The Authority thereof no 
excuie for TreafoUy ib, 

3. Sir Eitw, Ctkii Erron 
touching ParliamentB, fti. 

PardoHm 

!• Of Manflaughter not to 
extend to Murder^ 14. 

ft. A Pardon pleaded confef^ 
fith the Faft, and is waved 
by pleading Neigtdfy after, 

3. Glovtft due to the Judges 
on allowance of Pardons, 
ib. 

4. Pardon void, becaufe no 
mention therein that the 
party had abjured, «8. 

5. Pardon for Tranfportadon 
is Conditional, 45. 

Pars. 

I. The manner of their Trial 
before a Lord High Steward, 

14- 



ft. They cannot wave their 
Trial by Peers, 56. 

3« Verdift of the greater num- 
ber, number good if Twelve 
agree, j^. 

4. Hie Hieh Steward not to 
foeak frith the Peen in ab- 
foncc of the Priibner, 57. 

5« If not agreed of their Ver- 
dift, whether they are to be 
kept together, or may go to 
their Houies, 16. 

6. Thole Peen before whom 
the IndiAment b found naay 
Tiy, 5«- 

P^yfaning, 

I. Of Principals axid AcceA 
fanes therein, Sfty 53. 

ft. The Reafon of making the 
Stat I £. 6. cap. ift, ifts. 

Principal and Accejfary. 

I. Where one acquitted at 
principal may be indided 
as aoceflary, ft6. 

ft. Principals may be abfent in 
Murder by Poilbn, 5ft, 53. 

3. Principal Ab(ent,yetGuilty, 
though he that gave the Poi* 
fon Not-guilty by realbn of 
Madnefi, 53. 

Printing. 

I. Of Treafonablf: and Sedi- 
tious Books, &ci, ftft, ft3. 

Prifoners^ vUc RepriiVi. 

I. For Treaibn not to be in 
Fetters at their Tiial, lo. 

ft. For 
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1. For Felony not to be dii^ 
charged during the interval 
of Seffions, but on good 
Bail, 3. 

3. Of the Tranfportation of 
Priibners, 4, 45. 

4. Where a Pnfoner brought 
to Judgment, pleads, and is 
ovemiled, his firft Plea » 
peremjftory, 19. 

5. A Pnfoner fecretly helped 
to Efcape a Refcue, 45. 

6. Of breaking Prifons where 
Traitors or Felons are, 77. 

7. One prifoncr wltncfn for 
another, -58. 

Property. 

t. A Special Property where 
Goods are hired by a 
Lodger, 14. 

1. And fo it feems where de- 
livered to a Carrier, fed 
quere^ 39. 

^takers* 

I, Srdlrious meeting of, 69. I 

Quarrelling^ vide Title 
mrds. 

Reprieves, 

. Not to be where Clergy is 
oufted, but in open Semons 
without the King's Expreis 
Warrant, 4. 

Refcui, 

I. By fecretly helping a Felon 
to Efcape, 45. 

3. Refcuing a Youth endea- 
voured to be fpirited away, 
61. 

D 



3. One arrefted endeavoun to 
be relcued, and one of his 
Party kills the Officer, 87. 

Re/iitution. 

X. To the Owner Pro(ecutor 

of Goods fold in Market 

overt, 45. 
1. See FoUo, 47, 48, 49, 96. 
3. Reftitution not to be in 

Robbery unleis the Jury find 

the Fre& Suit, 96. 

Robbery, 

X. Where done by colour of 

iawiiil Pivtenoe, 43, 44. 
1. Robbery and Burglaiy by 

fraud, 6s, 81. 
3. Robbery of a Houft before 

the Party Lodges in it, 46, 
'4. What a Robbery within the 

Statutes that ouft Clergy 

therein, 67, 68, 69. 

5. WhataRobbingofHoufes, 
69, 

6. What a Robbing of Per- 
fons, 70. 

7. Robbery, &c. in one county, 
and goods carried, and then 
tryed in another county, 
where clergy taken away 
and where nt)t, 35. 

Seffions^ vide Adjoumnunt. 

I. Of certifying Recogni- 
zances, Appearances and Ex- 
aminations thither, t, a. 

Soldiers, 

I. Soldiers departing from their 

Captain without leave, in- 

dii5hni*nt of. 40. 

^^ 2. What 
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a. What conftitutcs a depart- 

Statutes, 
Mi^. Chart, cap. 9. and Marl* 

Mlgi^ cap. 25. of killing per 

i^ftrtmmumf ii3» 
ff^eftm. i« cap. 13. of Bills of 

Exception, 15. 
ffejlm. 0. cap. 38. of the re- 
turn of Jurocsy 16. 
10 £J. 3. cap. 1. tf 23 /{. 2. 

r^^. I. againft Pardons of 

Murder^ 114, 125. 
%S E. 3. ci^. 5. Clerks to be 

charged with all Felonies at 

once, 41 9 4ft, loa. 
%S E, 3. cap. 8. of corapalBng 

the King*s death, ao. 
5 ff. 4. cap. 5. of cutting out 

Tongues, and pulling out 

Eyes, 65. 
3 H, 7. cap. I .of Committingor 

Bailing for Murder, 25, 91 

97, 103, 104. 
3 Al 7. r^. 3. of Gaolers mak- 
ing Kallenders, 3. 
7 H. 7. cap. I. H. 8. cap, 5. 

of foldiers, &c., 46. 
fti f/l 8. cap. II. Reftitu- 

tion of ftolen Goods, 36, 

48, 9^. 
23 H. 8. cap. i.et 5 E. 6. r^. 

9. 15 M 8. r. 3, 28 ^, 8. f. 

I. 32 H. 8. r. 3. of oufting 

Clergy, 35 to 37, 67 to 70, 
103. 
I E. 6. cap. 12 df 5 & 6 £. 
6. r«^. II Of I Jlf^ir. r«|^. I. 
of Witnefles in Treafon, 17, 

49* 
X E. 6, cap. 12. of Poyfoning, 

5», "5. 



E. 6. cap. 12. of Breaking 

Houfes, 69. 

Marjf cap. 12. of pulling 

down Enclofures, 75. 
, 2. P. M. cap. 10. of Trials in 

Treafon, 18, 49. 
, 2. P. M, cap. 1 1, of Counter- 
feiting Moneys^ 50. 
f % P. M. cap. 13. of Ex- 
amination of Prifoneii, 19. 

EUk. cap. 4. fif 18 EEz. cap. 

7. of Clergy, 41,42,70, 102. 
1 EUm. cap. 1 2. Reftitutioa of 

Aolen Horfes, 36, 48. 
9 £fijr.ri^.i5.CuftingClerey 

for robbing Houfes in tne 

Daytime, 31, 69. 

Jac. cap. 8. of Stabbing, 28, 

38, 104, 136, 

Jac. cap. XI. of Polygamy 

27, 80, 104. 

Jac. cap. 4. of the Oath of 

Allegiance, 38. 
3 Car, 2. cap, 1. of confpiring 

to levy War, afr., 19. 
6 Car. %. — ^for fupprefling 

Conventicles, 38. 

TaUs. 

. Returnable ixmiri&tfr at the 
Gaol-delivery, 7. 

Time. 
The Year afcertained, tho' 
not alledg^ in what King's 
Reign, 10. 

2 Time of the Fa£l not ma- 
terial in Indi£hnents of 
Treafon, x6. 

3 TimeforAppealsaYearand 
Day after the Murder, 25. 

4 Time for Tnmfportation 
feven Yean, 4. 

5. But 
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5.' But after five Years to have 
Lands afligned, 45. 

Townjhip. 

1. Amerced for an Efcape of a 
Felon on Death of a Man, 5. 

Tranfportation. 

I. Not to be perpetual, but 
only for feven Years, 4, 

a. Such after five Years to 
haye Lands afligned them in 
the Plantations, 45. 

Treafon, 

I. In comparing the K/s 

Death, 8. 
a. One aAing as a Councellor 

only, vet a Traitor, i»,a3. 
3. So it one (hewB his liking 

or approbation, la. 
4- So aain'g as a Soldier, 

though by command of his 

Superior Officer, 13.' 

5. So though aAing by Autho- 
rity of the Parliament, 14. 

6. Nfay be found feveral Yearn 
before the time alledged in 
the Indi&aent, 16. 

7. Where Concealment is 
Trealbn, and where Mif- 
prifion only, 7, ai. 

S. Several agree to levy War, 

and (bme of them only do it, 

Treafon in all, 19. 
9. Confpiring to levy War 

made Treafon by Stat. 13 

Car. a, 19. 
I o. Printing Treaibnable Pofi- 

tions a compafitng the K/s 

Death, la. 



II. Uttering of fidfe Money 
knowingly, neither Treafon 
nor Mifprifion of Treafon, 

33- 
I a. What Witnefles are fequi- 
fite to prove it^ Fuk Wit- 
neflen 

1 3. Several Special Veidi^ls in 
Caies of Treafon, 7a, &c, 

14. The Judgment therein to 
be given by the Chief 
Juftioe, II. 

15. Pulling down Bawdy- 
houfes, breaking open Pri- 
fons in general, Treafon, 70, 
76. 

16. Where pulling; down £n- 
clofiires, breaking Prifons, 
&c. is Treaibn, and where 
Felony, 75, 76, 77. 

1 7. Nothin? Treafon in the In- 
tention by Statute, which 
was not Treafon in the 
Execution at Common Law^ 

18. Afiembling to expulfe 
Strangers, remove Councel- 
lors, reform Magiftrates, de- 
liver Priibners, throw down 
Inclofures, &e, Treafon, 
76. 

19. And fb with thofe that 
join with them, though they 
know not their intent, 77. 

ao. What (hall be fiud a Coun- 
terfeidng the Great Seal, 8o. 

Trial 

I . Trial by the General Com- 
mifiion of Gaol-delivery bet- 
ter than by a Special Com- 

miflion 
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miflioD c^Ojir mul Ti 

7- 
ft. Severs! Priibneiifbr Trea- 

ibn tryM together, 8. 

3. Their Irons to be taken 
off while trying, io« 

4. Immediate Trial on plead- 
ing am eadfm pnfoMa^ 1 3. 

5. (&.t ftanding mute, his 
Thumbs tied with Whi|>- 
cord, ft7. 

6. Where fuch (hall be prefled 
and where proceeded with to 
Trial, 36. 

7. On Trials by Peers the 
Prifoner cannot challenge, 

54. 

8. A Peer cannot wave his 

Trial by Peers, 56. 

Uttering Falfe Money. 

1. Uttering falfc money, know- 
ing the coiner, trealbn, taking 
it and knowing it falle utter- 
ing it no trcafon but crime 
fineablc, 37. 

Variance. 

I. In a Letter of the Simanie, 
not allowed, 11. 

Verdia. 

1. Verdift by the Peers is 
good, if only the greater 
Number (being Twelve) 
ame, 56. 

a. Whether Peers not agreed 
of their Verdict are to be 
kept together or fent home, 

57. 
3. Special VerdiAs in Cafes of 

High Treafon, 71, fifr. 
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4. On one Special Verdid 
againft ftveral Prifoners 
(everal Judgments, 77, 78, 

79. 

5. A Verdia not fo ftriaiy 

tied to Form as an Indift- 
ment, in. 

6. Where a Faft is found 
done, it is implied it was 
veitmtarifyf except Ipecially 
found otherwiie, ixs. 



mtmfis. 

X. WhatWitneflesneceflaiyto 
prove overt ABz in Treaion, 
9,18. 

a. Commiflioners for the Trial 
may be Witnefles in Trea- 
fon, IS. 

3. So may Confedemtes in the 
fame Treafon, 17, 33. 

4. Where a promife of Pardon 
ihaU difabfe a Witnefi, xS. 

5. Two to prove Treafon 
which may be the fame that 

Eve Evidence of finding the 
diament, xS. 

6. One Witneft in Treafon 
enough at Common Law, 

49. 

7. One burnt in the Hand for 

Felony allowed a Witnefs, 

37- 

8. WitnefTes dead or unable 

to travel, their Depofitions 

9. So if detained by procure- 
ment of the Prifoner, ib, 

Jo. One prilbner witnefs for 
anotlitr, 3S. 

Wrveu 
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I. Haying two Wives, one 
whereof is divorced camfa 
JMtirij or Siwiut, not 
within the Statute of i Jac. 
cap. 119 17. 

ft. A Difference where the firft 
Wife is Married in Framee^ 
Cfc, and the fecond here fif 
i c9Hira^ 79, 80. 

3. She cannot commit Larceny 
or Felony jointly with her 
Huiband, cmUra of Murder, 

3». 
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4* A pretended Wife, how to 
be indided in Felony, 37. 

5. Ofkillingan Adulterer, and 
the provocation of Adultery, 

137. 

Words. 

I. No provocation to kill a 
Man, nor will they leflen a 
Crime from Murder to Man- 
flaugfater, 55, 65. 

ft. If two Quarrel in Words, 
and after a reaibnable time 
Fight, and one is killed. Mur- 
der, 56. FubfbuoiQ^' 
relling Title Murder, dfc. 



The references to the new cafes arc printed in red and ihc 
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PREFACE. 




HIS curjbry treatife upon the law of High 
Treajbn is prejented |to jpoblick peruj^, 
not with the pride of conndence, but with 
the humility of diifidence ; the days of 
injinuating prefaces are no more ; nfiion 
cannot borrow the charms of tmth, nor ignorance 
erefi the Jhmdard of fcience. The popular mind, 
from the gradual diffojion of knowledge, and repeated 
aSs of objervation, has acquired the habit of judging 
for itjelf ; and however circumjlances may delay the 
fall, every work mujl ultimately Jland upon the broad 
or narrow bajis of merit* 

Since therefore criticijm is no longer repofed in 
the hands of dulnefs, nor merit at the mercy of 
caprice, the Author foothes not the brow of cenfure 
by flattery, nor deprecates his jentence by fubter- 
fuge ; but wijhes to atone for the many errors of his 
work by an early and ingenuous confejjBoa And 
if the Publick regards with the fondnefs of a parent, 
even this mutilated offspring of the brain, Juch fos- 
tering eifefis cannot fail to brighten his profpefis, 
and excite the liveliejl jentiments of gratitude. 

But, however defpicable the execution may appear, 
the importance and utility of the fubje3 may per- 
haps 



4 Preface. 

haps command attention ; theje laws are not made 
to jlrengthen the bloody hands of tyrants, or guard 
the pavilions of lujl ; but for the prejervation of 
one, who from the earliejl dawn of his reign has 
watched over and protected the dearejl interejls of 
the country, and who jits not on high, furrounded 
by the might and terror of Kings, but \% enthroned 
in the hearts of his People. 

Since therefore the King, by his virtues and pre- 
rogatives, protects the Conjtitudon ; the ConJUtution, 
in return, protefis him by its laws. 

Scepteral happinejs is not enviable. The prince 
that embraces the nation as a family, has engage- 
ments that never ceaje, and cares that never end. 
Every Joy gladdens his heart, and every cry pierces 
his foul. The brighlejl jewel in the royal diadem is 
jttjlice, and the fairejl flower is mercy. The noble(l 
attribute of the fcepter is prerogative^ which is* not, 
nor cannot be, invejied in the crown, for purpojes of 
opprejpon, but is continually exerted for the g«x)d of 
the Community. 

This is the roojl awful period that can engage the 
attention of man; witnejs the jblemn fcenes that 
are afiing upon the theatre of a neighbouring king- 
dom. In dioje polluted fpots, where holy altars 
blazed, clouds of camaee ajcend the Jkies^ dejpair 
and dijinay are the con^uences of that fatal cataf- 
trophe which annihilated the political exijlence of 
France, and edipjed, in a moment^ the gaiety of 
nations. But, enowh. The breath of tradition 
and the annals of hijtory will tranfmit the execrable 
deed, to the indignation of dijlant ages. The exiled 
clergy of France have experienced the wonted 
geneiojity of the Englijh nation. Their ill-fated 
dejliny and the mi/-guided counjels that occajioned 

it, 
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it, Jkt heavy 00 the Jbnl of their dying patron ; it if 
our dttty, therefore, to continae the jweets of charity, 
towards objefis, whofe only crimes are fidelity to 
their God, loyal^ and attachment to their king, and 
love for their country. 

The/e laws of Trea/oh breathe a fpirit of mildne|s 
and' indulgence to the fubjefi. The learned UJhop 
Burnet cSjerves, that their promulgation feems 
adapted to give encouragement and fecurity to 
traitors. Certainly, the requijition of two witneflfes 
to an overt afi, is an advant^;e that mujl always 
/upport the cauje of innocence. Since -our criminal 
code has advanced towards perfefiion, no long and 
black catalogue of traitors Jiares us in the face. No 
|br that jfaircs in the pcriiticai hemifphere, will ever 
again fall a jacrifice to fifiitions treajbn. Our noUes 
will not be cut off in the pride of honour and flower 
of youth, nor our jlate/men breathe their lajl for 
fen^g their country withzeaL No Sidney will 
jiain the page of fai]lory--«No RuJJel will drop 
innocent blood on the jcaffold 

One word of the prefs. The liberty of the prefs 
is the palladium of the conJUtution, but its licendouf- 
ne/s is Pandorc^s box, tiie /burce of every evil. 
Fafiious leaders have iusall ages called them/elves 
the People ; they point out to the multitude by virtue 
of this aJJjiJiied audiority^ grievances that exijl only 
in imagination, and promife diofe fccnes of happinejs 
which can never be the lot of dhe many« But theje 
men know full well the remedies they adminijler ; 
they prejcribe a Jbothiag cordial, which produces the 
agonizing convid/kms of poifon. The/e men give 
the tone to the multitude, and the cry that their 
High MightineJOfes have echoed for the prefent day, 
is the lihtrty of the prefs. But let the votaries of the 

prefs 
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prejs remember, that no government, andent or 
modem, ever yet enjoyed half juch an nnbonnded 
freedom of pablick difcujjion as oar own, and that 
unle/s the preJs \% rcflrained and new-modelled, this 
cenjbrial power, as it is called, will Jbon become 
the legijlative. In the Athenian government, the 
court of Ariopagus ponijhed wits and libellers with 
death. In the Raman common-wealth the liberrjr of 
writing was cnrbed by the Jeverejl laws. In modem 
days, Uie Spanijh inqoijition is not yet forgot. Vinice 
watches her preJs with'/och jealoafy and vigilance, 
that the fundamental maxim of the jlate is, jilence 
in publick affairs ; and in bleeding France iSti^ people 
are deprived of exprejjing even their thoughts. In 
our own government as a grateful retum for as mudi 
unlimited enquiry into political meafures as is con* 
Ji/lent with the wellfare of the jlate, the enemies of 
our country would fain perfuade us, that the liberty 
of the pre]^ is in danger of annihOation, and to be 
again /iibjefi to the rejlrifiive power of a licen/er, 
and learning engrojjed as the ^ajrfe commodity of 
the kingdom. The words of dieir adored Milton 
apply to them/dves. 

'< Thev ban! hx freedom in their fenfelefi moods, 
^ And ftill revolt, when trudi would fet them firee \ 
*^ licence they mean, when they ciy Ubert^** 

All Europe is in arms, and the happine/s of mil- 
lions depends on the event. This b not a war of 
conquejl, ambition, or aggrandizement ; not a war 
of commerce, or for territorial acquijition. But it is 
jingularly con/picuous for implicating the quejlion, 
whether the elements of civil fodety are to be dip* 
organized, and reduced to a chaos. It is a war 
undertaken, becauje the balance of the world trem- 
bles on it's beam. Under thefe circumjlances, the 

Britijh 
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Britifh nation awakes at the early call of danger ; 
while vijions of immortal glory, and dreams of 
vifiorioos rapture fwim before the warrior's eyes. 
Like an eagle Jhe mues her mighty young, and 
Jbaring aloft, kindles her undazzled eyes, at the full 
mid-day beam. Whiljl the inferior birds of prey, 
glutted with rapine, and foul with blood, are jcared 
at the jight, and lay difcordant and dreadful notes 
prognojUcate their future fall. 

Amid this ardor of loyalty, and vigour of pre- 
paration, it is the duty of every citizen to ajQjbciate 
with good men, for the prejervation of domejlic 
peace, and for thofe concerns which are nearejl and 
deare^ our hearts, liberty and life. A late attempt 
to overturn the conjUtution has been prevented by a 
manly and unbiajQfed appeal to the Jendments of the 
nation. For this j^ad favor, and for the fuccefs of 
our arms and internal tranquUlity, let us not forget 
to ajQfail the willing ears of that omnipotent protefior, 
who was the objea of Wolfefs pathetic lamentations 
in the lajl moments of expiring grandeur. From 
the experience of the pajl, we may hope with con- 
iidence, that the Jlorms of fafiion will never Jhiver 
tho/e beauteous laurels of liberty, which have jb 
eifefiually withjlood the decays of time, and the 
ravages of prerc^ative } and that no malignant cloud 
will force the untimely fetting of that genial Jun, 
which Jhines with a mighty lujlre, in the eyes of all 
the world. 

London f March 4t i793« 
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Of High Treafon. 



i^REJSON, generally fpeaking, ft the 
^ breach of /bme partkglar duty, whldi 
I the Inferior {i bound to pay to the fupe- 
I rlor. It ii divided into High Treajbn 
and Petit Treajbn. 
High Trtafon li a rennnciation of that allegiance, 
either natural or local, i(4ilch it due from every man, 
who lives under the King's proteSion. It li a crime 
levelled Immediately at the perjbn of the King, or 
the tranquillity of the kingdom ; and is called High 
[i] Treajbn on account of the majejiy of the perjbnagr 
againjl whom It is committed. 

Pttit Treafin, which is a breach of private duty, 
Is the malicious killing of one, to whom obedience ft 
due. At when a Jervant killt his majler, a wife her 
hujband, or an eccleJiaJUc hit prelate. 

There are three kindi of High Treajbn. 
I. High Treajbn by the common law. 
II. By the Jlatute 25 of Edward j. 
III. By Jub^ucnt Jlatutts. 
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Before we enter into a jucceJIive di|caJ|ion of tlieje, 
it will be proper to conjider, what perjbns are capable 
of committing this crime. 

Every /al^eS of Great Britain^ whether ecde- 
Jiajlical or temporal, man or woman, if of the age of 
discretion, and of fane memory, may be guilty of 
high treajon.^ If a married woman commit high 
treajbn, in the company of her hofband, or by his 
command, Jhe is panijhable as if unmarried; for in [3] 
a crime of fach magnitude, the prejumption of coer- 
cion by the hujband, is no excuje.' A Jbldler can- 
not Ju^ify, by the command of his juperior officer, for 
as the command is traitorous, Jo is the obedience.' 
Neither can a man Jujlify by afiing as counJeL^ 
Formerly, madmen were punljhed as traitors,^ but 
now they are not punljhable. If the crime is com- 
mitted, during a total deprivation of reajbn.^ 

If a man oy perjbnal force, and prejent fear of [4] 
death, be compelled to Join rebels or enemies. In aSs 
of rebellion or hojlility. It is held an excuje, but the 
party mujl Jhew, that it was an aSual force, and 
that the traitors were left as Joon as po])ible. Theje 

Eints were ruled in Macgrowther^s caje. In the re- 
llion of 1 746 J And thoje that Jupplied Sir John 

Oldcajk, 

' I Hawkins*! Pleas of the Crown 8. 

' Id. p. 4* I Hale*s Pleas of the Crown 47. 

' Refolved by the judges, in the caie of Axtell, a foldier, 
who commanded the guards, upon the trial and murder of 
Charles the Firft. Kelyng. 16. (3rd Ed.) 

* Cooke's cafe, who managed the charge againft Charles 
the Firft. Kelyng. s8. (3rd Ed.) 

* 6 Baoon*s Abr. 5th edit. 503 ; other editions 5 B. Abr. 109. 
33 Hen. 8. c. 10. 

' I Hale 37. 4 Blac. Com. 14, 15. The cafe of Lieu* 
tenant Frith at the Old Bailev 1790. 

* Foft. 13. 117. 9 Sta. Tri. 567, 568. 
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OUcaftU and his accomplices, then in rebellion, with 
provijions, were acquitted. Becaafe it was found to 
be done, pro timon mortis^ it quod recejferunt quam 
citb potuerunt} 

The hujband of a Queen regnant^ as was King 
Philips may commit high treajbn. So may a Queen 
conforty againjl the King her hujband. Such were 
the cajes of Queen Ann BoUyne and Caiharim 

[5] Howard} ' for they are considered in the eye of the 
law, as dijlinS perjbns, for many purpojes.' 

Aliens may commit it ; for as there is a local pro- Aliens, 
tedion on the King's part, ]b there is a local 
allegiance on theirs.** There is no dijlinfiion 
whether the alien's fovereign is in amity or enmity 
with the crown of England. If during his rejidence 
here, under the protefiion of the crown, he does that 
which would conJUtute treafon in -a natural bom 
Jubjefi, he may be dealt with as a traitor.^ So 
aljb if he rejides here, after a proclamation of war, 
between the two jbvereigns; unlejs he openly 
removes himfelf, by pajjing to his own prince, or 
publickly renounces the king of England* s proteSion, 
which is analogous to a dtffidatioj or defiance ; and 
then under Jiich circumjlances he is considered as an 

[6] enemy fi Thus the Marquis De Guifcard^ a French 
papijl, rejiding here during a war, under the pro- 
tefiion of Queen Anne^ was charged with holding a 

traitorous 

' I Hale 50. 139. 141. But an apprehenfion, however well 
grounded, is no excufe. i Sta. Tn. 49. 4 Blac. Com. 30. 
83. 8 Sta. Tri. 56 (by Howell). 

' Principles of Penal Law 115. 

* 3 Coke's Inft. 8. 6 Bacon's Abr. 5th edit. 503 } in other 
editions 5 B. Abr. 109. 

* 7 Coke's Reports 6. Calvin's Cafe. 

* I Hale 60. ' I Hale 9s. 
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traitorous corrcjpondtnce with France* And two Pat- 
tuguifi vnxt indified and attainted of high treajon, 
for joining in a conjpiracy with Dr. Lopez to poijon 
Queen Elizabeth.^ 

If an alien^ during a war with his native coontry, 
leaving his family and effefis here, goes home, and 
adheres to the King's enemies, for the purpifes rf 
befiiUty^ he is a traitor ; for he was fettled here, and 
his family and effefis are jUU under the king's 
protefiion.* In declarations of war, it has been 
frequently ujtial to except, and take under the pro* 
tefiion of the crown, Juch rejident aliens, as demean 
themjelves dutifully, and neither aJOiJl or correspond 
with the enemy. In that cafe they are upon the [7] 
footing of aliens coming here by licence or fafe 
condufi, and are conjidered as aliens amy.^ 

If an alien enemy invades the kingdom in a hojlile 
manner, he cannot be indidied for treajon, for he 
owes the King no allegiance, but may be proceeded 
againjl by martial law.* If an alien is charged with 
a breach of his natural allegiance, he may give 
alienage in evidence, for he is charged with a breadi 
of that fpecies of allegiance which is not due from 
an alien.' 

Alien merchants are protefied by the jlatute Jlaple,^ 

in 

* 7 Coke*s Rep. 6. Csdvin's Cafe. Dyefs Rep. 144. 
Sherley^s Cafe. 

' 1 Salkeld 46. 1 Ld. Raymond %%%, Fofter*s Crown 
Law 185, 1S6. 

' By all the judges, January la, 1707. Fofter 185. 

« 7 Coke's Rep. 6, 7. Pcrkin Warbeck*8 Cafe, i Hale 
59. 100. 

* Cranbum*8 Ca(c. 4 Sta. Tri. 699, 700. 

* %7 Ed. 3. Stat. a. cap. 17. Magna Charta. ch. 30. 
% Inft. 58. 
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in cafe of a war, which provides, that they /hall have 
[8] convenient warning, by forty days proclamation, or 
eighty days in cafe of accident, to avoid the realm ; 
daring which time they may be dealt with as traitors, 
for any treafonable aS : if after that time they rejide 
and trade here, as before, they may be either treated 
as alien tnemies^ by the law of nations, or as traitors, 
by the law of the land.^ 

It is a qaejUon, whether the general exemption £mbaflkdon. 
ot embajfadors from the cognizance of the municipal 
tribunal, extends to treafon ? On the one hand, there 
is a pofitive breach of local allegiance, on the other» 
an infringement of the privilege of perjbnal invio* 
lability, univerfally allowed by the law of nations.* 
Lord Coki maintains ** that if an embajfador com* 
*'mits treafon, he lofes the privilege and dignity 
[9] *' ^^ ^^ embaJQfador, as unworthy of fo high a place^ 
*' and may be punijhed hert^ as any other private 
** alien, and not remanded to bis frvereign^ but of 
^^eurtefy.^ Mofl writers agree that an embajfador 
** conjpiring the death of the King, or raifmg a re- 
** bellion, may be punijhed with death. But it is 
^* doubted, whether he is obnoxious to punUhmcnt 
*• for bare con/piracies of this nature^ 

The Bi/bop ofReffoy embajjador from Mary Queen 
of Scots, to EHzabetbf was committed to the tower, 
as a confederate with the Duke of Norfolk, for cor- 
refponding wiUi the Spani/h minijlry, to invade the 
kingdom ; he pleaded his privilege, and afterwards, 
hai^g made a full confeJQion, no crimbal procefs 

was 

' I Hale 93, 94. 

' % Bttrkuiuqui*« Natural and Politic Law 367. 4 Inft. 

^ Id. 153. 

* I Roll's Rep. 185. I Hale 96. 97, 99. 
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was commenced,^ The Spanijh embajfador for 
encouraging treafon, and the French embajfador for [lo] 
confpiring the fame queen's death were only repri- 
manded. Doctor Story was condemned and executed, 
but he was an EngUJhman by birth, and therefore 
could never Jhake off his natural allegiance.* 

Prom thb view we may collefi, that the right of 
proceeding againjl embajfadors for treafon, in the 
ordinary courfe of jujlice, has been waved from 
motives of policy and prudence ; and that they have 
jeldom been proceeded againjl further than by im- 
prijbnment, Jeizing their papers, and fending them 
home in cujlody. As was done in the caje of Count 
Gyllenbirg the Swedijh minijler in George the 
Second's time.' 

A natural A^mfubjefi cannot abjure his allegiance, 
and transfir it to a foreign prince. Neither can any 
foreign prince, by naturalizing, or employing a fub^ 
Jefi of Great Britain^ dijfolve the bond of allegiance, [ 1 1] 
between that fubjefi and the crown.^ This was 
determined, in the cafe of JEneai Macdonaldy who 
was bom in Great Britain^ but educated from his' 
early infancy in France i and being appointed com- 
mijfary of die French troops intended for Scotland^ 
was. taken prijbner, tried, and found guilty of high 
treajbn.^ 
TictToa by the I* Treajbn by the common law was indefinite.' 
OomnuMi Law. General principles were laid down, to which every 

cafe 

' I Hale 97. X Sta. Tri. 105. Cardinal Pole*s peribn was 
held iacred, when Henry the Eighth demanded mm of the 
Pope. 4 Inft. 153. 

* Dyer ^98, 300. 3 Sta. Tri. 775. Foft. 183. x Hawk. 9. 
' Fofter 187. I Blac. Com. a 54. 

^ X Biac Com. 369. 

* Fofter 60, X84. 9 Sta. Tri. 585. 
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caife was applicable, whether it was againjl the 
King or the government, according to the liberal 
interpretation of the times. The Judges being de* 
fencelejs and dependent, were compelled to court 
the favour of the jbvereign, by adopting a rule of 
conduS in their decijions, at once arbitrary and 
unlimited. Theje conJlruSive treajbns varied in 

[12] different reigns, according to the jecurity of the 
monarch's crown, the turbulence of his barons, or 
the power of his opponents. But at all times the 
jmallejl breach of aJlegiance, a term of no pojitive 
meaning, was punijhed as treajbn. 

Excrcifing, or as it was called accroaching royal 
powir^ and Jubverting the nalmy jeem to have been 
the general charges. But what was accroaching 
and jubvertinc;, or what defence to make, no man 
could tell.^ In the reign of Edward the Firjl ap- 
pealing to the French courts, in oppqfition to the 
king's, was in parliament jblemnly adjudged high 
treajbn, in the cafe of Nicholas Sigrave,^ In the 
reign of Edward the Second, the Spencers were 
accujed of accroaching royal power.' This was 
one, though an inferior charge againfl Roger Mor* 
timer J in the following reign. Sir John Matravers 

[i j] was attainted of treafon for killing the king's unde.^ 
A knight was indited for treajon, for ajfaulting 
and robbing another on the highway ; he was 
not convified, but Judgment was given, againjl his 
companions.^ Piracy by one fubjefi upon another, 
and killing the king's father, brother, or even a 
mejjenger, fell under the jame determination ; and 

it 

' 1 Hale 79, 80. ' 3 Inft. 7. i Hale 79. 

* Id. 80. a Sta. Tri. 305. ^ i Hale 81. 3 Inft 7. 

' I Hale 80. 4 Blac. Com. 76. 

O G 
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It was admitted that an appeal of treajbn lay, fbr 
the killing one, with malice prepenje, who was jent 
to aJOiJl the king in his wars.^ 

This great latitude allowed by the common law, 
of enhancing offences into the crime and pnnijhment 
of treajbn, had been abujcd by the courts, in thefe 
and many other arbitrary decijions, and had for a 
long time terrified and harrajjed the kingdom. The 
will of the Judge was law, and frequently even the 
jhadow of a legal trial was denied. At length was [14] 
enafied, after frequent complaints and petitions 
from the commons, the popular jlatute of the 25 of 
Edward the Third ; a Jlatute ]b mild and merdful, 
and from a jad remembrance of pajl dedjions, jb 
propitious to the jiibjefi, that it was received by the 
nation with affefiion and gratitude. This Jlatute 
is indeed momentous ; it dennes the limits of treajbn 
with Jealous circumjpefiion, forbidding a trial, with- 
out a crime, and a condemnation, without a legal 
verdiS. 
Treafoo by the IL The treafons dedared by the 25 Ed. 3.^^/. 5. 
15 sa. 3. c. 2. are, ** when a man doth compajs or imagine 

" the death of our lord the king, or of our lady the 
*' queen, or of their eldejl Jon and heir ; or if a man 
*' do violate the king's companion, or the king's 
''eldejl daughter unmarried, or the wife of the 
*' king's eldejl Jon and heir ; or if a man do levy 
*< war againjl our lord the king in his realm, or be 
** adherent to the kins*s enemies in the realm » giving 
them aid and comfort in the realm or elfe where, [15] 
and thereof bi provabfy attainted of open deedf by the 
people of their condition. And if a man counterfeit 
the king's great or privy feal, or his money ; and 

"if 
' 1 Hawkins 7. 3 Inft. 8. 
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if a man bring falje money into this realm, counter- 
feit to the money of England^ knowing the money 
to be falje, to merchandise or make payment, in 
** deceit of the king and his people. And if a man 
** jlea the chancellor, treafurer, or the king's Jajlices 
** of the one bench or the other, Jujlices in eyre^ or 
''JuJUccs of ajjije, and all other Jujlices ajjigned to 
** hear and determine, being in their places, doing 
♦« their offices." 

From a review of this Jlatute, it will appear, that 
the treajbns relate either to the king's perjbn, or 
family, to his feak, to his coins, or to his office in 
the adminijlration of Jojlice. 
[[6] Counterfeiting the king's jeals, or coins, being 
rather a branch of the crimen faljiy or forgery, than 
a jpecies of the crimen lafa majejiatis^ or high 
treajbn, will not be the jubJeS of difcuJOion. Neither 
will that part of the Jlatute be treated of, which is 
calculated to prejerve the royal ijjue from bajlardy. 
The remaining fpecies are four. 

1. CompaJJing, or imagining the king's death. 

2. Levying war againjt the king. 

3. Adhering to the king's enemies. 

4. Killing the chanceUor, or other officers of 
• jujlice. 

I. ^'When a man doth compajs or imagine the 
*^ death of our lord the king, or of our lady the 
*' queen, or of their eldejl jbn and heir." 

The king mu/l be in afiual pojQfeJJion of the aown, who U a king 
A prince, fucceeding to the crown by dejcent, or by ^^'»** *« *^ 
a previous deftgnation of parliament^ is from the mo- 
[17] ment his title accrues, a king within the afi : a 
coronation being only a notification of the defcent 
of the crown ; all its prerogatives being legally 
vejled, in the perfon of the king, antecedent to that 

folemnity 
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p^lemnity.^ A king de fa39^ only, b the obJeS of 
treafon ; ^ a king di jun^ one who has a right or 
title to the crown, without pojfejjion, has no daim to 
allegiance, for it has been well objerved that pro- 
tcSion and allegiance are reciprocal terms.' Henry 
the Sixth was an ujurper, but being in poJ9e(|[ion of 
the jbvereignty, was protefled by the afi. Sir 
Matthew Hale thinks an afi of hojlility, again/l 
the poJOfeJOfor of the crown, in favor of the rigbtfiil 
hiir^ not to be treajbn ; ^ Sir Edward Coke jays, 
that if treafon is committed againjl a king iefa&o 
only, the king de jure^ afterwards coming to the 
throne^ may punijh the treajbn done to the king 
di faSto.^ And Sir Ralph Gray was pnnijhed in [i8] 
the reign of Edward the Poorth, for treajbn com- 
mitted againjl Henry the Sixth. The nth of 
Henry the Seventh, chap. i. enafis **that from 
*' thenceforth no perfon diat attends on the king, 
^^for tbi time boing^ and does him troe and faithful 
<* allegiance, jhall be conviSed or attainted of trea- 
fon.^ " After the rejloratkm of Charles the Second, 
thoje who kept him out of pojfejjion, were guilty of 
treafon.7 But the judges had rejohrcd that Charles 
was king defaSto^ as well as dijure^ from his father's 
death, and that no other perjbn, known to our laws, 
was in poJQfeJIion of any jbvereign power. For the 
long parliament n^u dttermin^ by the death of 
Charles the Firjl, notwithjlanding the aS that it 
jhould not be dijfolved but by conjcnt of the two 

houjes ; 

' 3 Inil. 7. ' I Hale 101, loiy 103. 

' I Hawkins 10. 4 Blac. Com. 77. 

* 1 Hale 61, 103. • 3 Inft. 7. 

* See Sir William Blackftone*s interpretation of this ftatute. 
4 Com. 77, 7S. I Hawk. 10. 

* Keljng. 16. (3rd. ed.) Sir Henry Vane'scaie. 
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[19] hoafes; and no legal authority, but the king's, could 
call another.^ 

If a king voluntarily refigns, or is deemed by 
parliament to have abdicated, or by anions fnbver- 
jive of the con^itution, virtually to have renounced 
the government, he is no longer protefied by the 
Jlatute. The refignation of Richard the Second 
was extorted by force, and therefore does not apply; 
but James the Second renounced holding the crown, 
upon the terms of the conjiitution, and afiually 
vacated the throne ; conjequently, he was no longer 
king.« 

Let us now confider, what is a campajftng or Compaffiog the 
imagining the death of the king. Thefc words are ^^ ""^ ^^ 
[20] of jynonymous and general import ; they relate to 
the purpofe and dejign of the mind, therefore there 
mu/l be both a traiterous will, and a traiterous afi. 
The accidental killing of the king, without intention 
of doing him harm, is not a compaJOing. As when 
Sr Walter Tyrrell by command of William Rufus, 
jhot at a deer ; the arrow glanced from a tree, and 
kiUed the king.' 

The wickd ima|;xnations of the heart are con- 
Jidered in the fame degree of guilt, as if carried into 
afiual execution, but the guilt commences the mo- 
ment meafures appear to luive been taken, to render 
them effe£lual^^ and the Jlatute has been fo ^riflly 

followed, 

' Kelyne. 16,17. (3rd ed.) i Keble*sRep. 316. i Hawkins 
10. The diftinftion between a king Jejure^ and defaSo^ it a 
diftinAion without a difference, being equally (erviceable fo 
all fides, and parties. So it was, in regard to Henry VL and 
Edward IV. who were alternately, declared by parliament, 
riehtful kings and ufurpers. * 4 Blac. Com. 78. 

^ 3 Inft. 6. I Hale 107. 1 Hawk 9. 

* Prin. Pen. Law lai. 
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followed, that where a king has been afinally mar* 
dered ; not the kUling, but the compajjing hai been 
laid as the treafon^ and the killing as an overt afi.^ 
Overt wetM of The Jlatute requires that the traiteroos imagi- [21] 
compdfing . nation be demonjlrated by jbme open or avert a& 

Providing weapons, ammunition^ or poifon, for the 
parpoje of carrying into execution a confpiracy 
againjl the life of the king, is an overt afi.* Dr. 
Lopez^ phyjician to queen Elizabeth, was executed 
for conJTpiring her death ; the overt afi, was pro- 
curing poifon for that purpofe.' 

If conjpirators meet and confnlt bow to kill the 
king, though no jcheme is then adopted, this is an 
overt afi. And every perfon who ajjents to over- 
tures for that purpoje, or by advice, perfuajion, or 
command encourages others to commit the fafi, 
is involved in the fame guilt.^ Upon the trial of 
Cbarnock^ for an attempt to ajfajjinate William the 
Third, by over-powering the guards, and firing into 
his coach ; his being prejent at a meeting, where the 
time, the place, and the manner, were fixed upon, 
was held to be an overt aS.^ This was ruled aljb^ [22] 
in the caje of Tongue^ and other confederates, for a 
confpiracy to kill Charles the Second/ If a man 
is once prejent at fuch a confultation, pnviiufly 
knowing the defign rf the meetings this is evidence iX 
his approbation. As aljb, if a man is twice prejent 
at fuch a confultation, and neither difapproves of, or 

reveals 

' Trials of the 29 Regicides at the Old Bailey, 1660. 
ft Sta. Tri. 303. 
' I Hale 109. 3 Sta. Tri. St 8. 
' Ld. Bacon^s Works, % vol. p. 216. and anti 6. 
^ 6 Bacxin's Abr. 5 edit 50S, in other editions 5 Bac. Abr. 



III. Kelyne. 10. (3rd ed.) Fofter 195. 
» 4 Sta. Tn. 561. • 1 Sta. Tri, 
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reveals the confpiracy. Sir Everard Digby had 
Judgment of high treafon for being privy to, and 
not revealing the Powder plot, though it was not 
proved, that he either jaid, or did any thing, at the 
confultation.^ 

Upon the trial of Dr. Hugh Peters^ contriving 
and propojing the deathof thekine, and encouraging 
others to commit the faS, by difcourje, and ex- 
hortations from the pulpit, were held overt aSs.^ 

[23] But the Jlatute is not jblely confined to perfonal 
plots or ajjajjinations ; every wilful and deliberate 
attempt, that may immediately, or confequentially 
endanger the life of the fovereign, is within its fcope. 
Therefore a conspiracy forcibly to imprifon, till cer- 
tain demands are complied with, or to depoje the king, 
is a compajjing. As was adjudged, in the caje of 
the Earls of EJfex and Southampton^^ thefe mif- 
guided noblemen conjpired to jeize the Tower, 
overpower the guards, and furprize the court, with 
a view to compel queen Elizabeth to call a par- 
liament, and fettle a new plan of government.'* 
Upon the trial, the lord Jleward recommended EJfex 
to reveal the plot and folidt a pardon. Southampton 

[24] efcaped with imprijbnment during Elizabeth's life ; 
and the fceptre of mercy would have been extended 
to the unfortunate EJfex^ but all his profpefis were 

dofed 
' Kelyng. ii. (3rd ed.) 

* This trumpeter of fedition upon a folemn dajf appointed 
to feek the Lord, faid, that the cilixens for a little trading; 
would crucify CMf, (pointing to the nd coats on the pulpit 
ifaurs} and reieafe Barabbas, And compared the high court 
of juftice to judging the world, at the laft day, by the faints, 
a Sta.Tri. 361, 363, 366, 367. 

* 3 Inft. ta. Kelyng. 15. (3rd ed.) by all the judges. 
I Hawkins 9. i Sta. Tn. 198. 

^ Camden's Elizabeth 630. 
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clo/cd for ever, by the fatal treadiery of the remorje- 
kjs Lady Nottingham.^ 

Upon this tri^ the Judges gave their opinion 
upon two points* Fir/l, that if a jubjeS attempts 
to pat him/elf into juch Jlrength, that the king is 
unaUe to rejijl him, and to compel him to govern 
otherwije than by hU royal authority, it is manifejl 
rebelUoa Secondly, that in every rebellion, the law 
intends as a conjeq'uent the compajpng the death and 
deprivation of the king ; fore/eeing, that the rebel 
will never fuffer that king to live, or reign, who 
would punijh him for his treajbn and rebellion.* 
Levying war. Levying War, or an overt afi of juch intention^ 

^* or of bringing war upon the kingdom, is an overt [25] 

afi of compajjuig.^ So is mating and confulting to 
levy war. But Jince a confultation to levy, is not 
an a£fual levying, it cannot be brought under that 
/pedes, where uvying war itftlf is treajbn.^ The 
overt aSs laid in Lord Rujfets indiSment were a 
conspiracy to levy war, and to /eize and dejlroy 
the king's guards. As to the firjl, jlirring up injur- 
refiion and rebellion is conJlruAively only agsdnjl 
the king, and could not be a jufficient overt afi, to 
Jujlify an imagination of compajjing the king's death. 
As to the jecond, it was proved that Lord RuJQjel only 
was prejent, during a dijcourfe about viewing the pojT- 
ture of the guards ; and no afiual view was taken. In 
the opinion of the ablejl lawyers, he was iUegally con- 
vified,^the evidence being injiiiHcient and contradic- [26] 

^^'y- Whatever 

■ 5 Hume's Hift. of England 446. ' 1 Sta. Tri. 107. 

* I Burrow*! Rep. 646. 6 Sta. Tri. jaS. Layer*s caie. 

* Kelyng 14 (3rd ed.) i Hawkins ii. 

' 3 Sta. Tri. 711, 722. See a defence of Lord Ruflel'ii 
innocence. Id. 755, 757. 
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Whatever has a remote tendency^ to affefi the Comfponding 
perjbnal jccurity of the king, is witWn the jlatutc ; ^ b^T^ST 
therefore entering into meafares, in concert witii Kingd ^ 
Foreign powers, to invade the kingdom, is a fuf- 
ficient overt afiL During a war with France in 
1690, Lord Pr^Mi was feized in a vejQTei at Gravef- 
end, and fome papers were found upon him, con- 
taining a plan of invajion, in favor of James the 
Second, and an account of the Jlrength of jcveral 
EngUJb forts and garrifons. Lord rrefton injijled 
that no overt afi was proved, though laid, in Midr 
dUfix. But, the court held, that taking boat at 
Surrey Stairs, with an intention of going to France^ 
and of carrying the papers there, for the purpofes 
charged in the indi^mint was a jufflcient overt afi in 
Middkfex} The overt afi in the Duke of Norfolk's 
[27] caje was his intended marriage with Mary queen of 
Scots, and his correfpondence with the Duke of 
Alva> to raife an army, to invade the kingdom. 
Mary had formerly laid claim to the crown, it was 
therefore argued, that whoever married her would 
jiipport her title, and confequently endeavour to 
depofe queen Elizabeth. The letters had no jig- 
natures, and were only proved to be the Duke's by 
reading the confejjion of an agent, who vouched for 
their authenticity. This convifiion was contrary to 
all law and Jujlice, being proved to be treajbn, only 
by prejumptions and inferences.* Sir Walter Ra- 

leigh 

' 4 Sta. Tri. 410, 44.7. Lord Prefton*s indi^hnent was for 
compafliDff the king^s death, and adhering to his enemies. 

' I Hale 120. 1 Sta. Tri. 85. 103. Mary*s attachment to 
the Duke infiifed into Elizabetn^s bieaft terror and jcaloufy } 
(he therefore proceeded aprainft the Duke with the moft un- 
relenting Severity. See Sir Edward Coke*s opinion of the is 
Ed. 3. 3 Inft. X2. 

H H 
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leigh was indited for correfpondhig with Spain, 
to advance Lady Arabella Stuart to the thrown, and 
to depofe the king. The only proof againjl him 
was Lord Cobham, whoje evidence was faffered to [28] 
be read, without confronting the witnejs to the pri- 
jbner.* 

Inciting a foreign invajion, may feem more pro- 
perly to belong to another fpecies of treafon, that of 
levying war. But, unlefs the powers incited are 
afiually at war with thii country, it will not fall 
within any branch of the jlatute, except compajjing 
the king's death. Since then it certainly tends to en- 
danger tiis perjbn, it has in jlrifi conformity to the 
Jlatute been brought within the fpecies of compajQ[inff.> 
So it was ruled in the cafe of Harding^ who raijed 
and fent men to Prance, during a war, for the purpofe [29] 
of rejloring James the Second.' 

In the rebellion of Jack Cade, who coUefied an 
armed force, and marched to London, for the redrefs 
of grievances, it was declared, by the 29 Hen. 6. c. i. 
which attainted him of rebellion, that gathering men 
together, and exciting them to rife again/l the king, 
was an overt aS of imagining his death.^ 
Words. Formerly treafonable words fpoken^ amounted to 
an overt afi, and two cafes are cited in the reign of 
Edward the Fourth; one of a man living at the Jign 
of the Crown, who told his child, he would make him 

hiir 

^ I Sta. Tri. 21 3, 116, 220, 226. Raleigh was condemned^ 
but the fword of juftice was fufpended over his head. He 
was confined in the Tower fourteen years : afterwards having 
a commifiion to Spain, he was unfuccefsnily and committed 
ibme outrages $ when James the Firft, to oblige the king of 
Spain, who made a point of it, put the cruel fentence in 
execution. 

« Fofter, 197. » 2 Ventris's Rep. 316. * Id. 317. 
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biir of the crown.^ The other of Thomas Burdet, 
who wijhed the horas of a favourite buck in the belly 
[30] of him who advifed the king to kill it.^ But thefe 
were arbitrary cajes; and becaujc words admit of 
fuch an endlejs variety of con/lrufiions, it has been 
determined that mere looje words not relating to any 



treafonable purpo 
afi.^ It was re 



e in agitation, are not an overt 
blved in Pyne^s cafe "That no 
*' words were treajbn, unlejs by jbme particular 
" Jlatute.^ And Sir Edward Coke jays, words may 
" make a man an heretick, but not a traitor, without 
" an overt aft." ^ 

Thus much of loofe words in general ; but words 
may expound an overt aS, in itjelf indifferent^ but 
when coupled with the words, they may be an ex- 
pojition of compajjing. As were theje words, in 
CrohagarCs cafe, *^ I will kill the king, if I may come 
[31] unto him ; " it being proved he came into England 
for that purpofe.^ Alfo thefe words " the king being 
excommunicated by the Pope, may be lawfully 
depofed and killed, by any whatfoever, which 
killing is not murder." ? " If the king jhould 
arrejl me of high treafon I would Jlab him." "If 
" King Henry the Eighth will not take back his 
" wife, he jhall not be king, but jhall die." « Alfo 
words tehich manifeJUy jhew a dejign to kill the 

king, 

' I Hale 115. 4 Blac. Com. 80. 
' Id. ibid. Cro. Car. no, iii. 

' I Hale 115, 3ft3. i Hawkins 14, 15. Fofter 100. 
1 Blac. Rep. 37. 

• Cro. Car. 115. for the words in Pync's cafe fee p. 117. 
» 3 Inflit 14, 4 Sta. Tri. 593. 

• Cro, Car. 332. Kelvng. 14, 15. (3Pd ed.). 
^ I Hale 117. I Hawkins 14, 15. 

• 6 Bac. Abr, 511. 3 Mod. Rep. 52, 53. Rofewell's 
Cafe. 
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king, make an overt afi^ though the dejign be fiitore 
and conditional. 

But words fvrittfn and publi/hid^ either in letten 
or books, will make an overt a&, if the matter con- 
tained, imports a compaffing,^ As was TwyrCs ca/e 
for publijhing *'a treatije on the execution of JuJUce'* [32] 
ajferting, that the jupreme magijlrate was account- 
able to the people, and that they might take arms, 
to put the king to death.* Aljb in the cafe of 
fVilUams for endqfing and Jending in a box, to 
Charles the Pirjl, a book, declaring that the king 
Jhould die in the year 1621, and tl^t the kingdom 
Jhould be dejlroyed.' Publijhing a book, or jending 
a letter, inciting a foreign invajion, is an overt afi ; 
for the death of the king would probably be the con- 
jcquence.^ 

Even writings unpublijhidy have /ometimes con- 
vified their audiors of treafon. Such was Peachanfs 
cafe in whofe jludy was found a manujcript fermon, 
which had never been preached or publijhcd ; he was [33] 
not executed, for Sir George Croke tells us *< many of 
** the Judges were of opinion, it was not high treafon." ^ 
Algernon Sidney's cafe was much harder. He was one 
of the confpirators, engaged with Lord Rujfel, in the 
Rye-Houje plot, to ajjajjinate Charles the Second ; 

• only 

' 3 Inft. 14. Hsle iiS. 

» a Sta. Tri. 517, 536. Id. S. 386. Kclyng. 17, 18. (3rd cd.). 

* 1 RolPs Rep. 88. Cro. Car. 125. In this cafe was fidl 
broached that famous do&nnt, fcribire ifi ogere. 

« 3 Inft. 14, Cardinal Pole's Cafe. 6 Bac. Abr. 5Ch edit. 
510 ; in other edit 5 B. Abr. 113. See federal caics, for words 
written and fpoken in Croke Charles, from p. 117. to p. 115. 

' Cro. Car. 115. upon this trial, i Hale 118. See ^e 
unoonftitutional interference of the king, and the proftituted 
fubroiflion of the judges, Fofter 199, loo. i Hawk 13. 
in notis. 
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only cme wltncjs. Lord Howard, depofed againjt him, 
and the law rcqaired two ; his dofet was fearched, 
and a di/courje, evidently written many years before, 
in which it was maintained that kings were account- 
able to the people for their condufi, was deemed 
equivalent to a jecond witnefs. To this jlratagem he 
fell a facrifice, but it was to the general dijcontent 
of the nation, and to the eternal di^ace of the Jove- 
reign.^ 

[34] 2. '* If a man do levy war againjl our lord the king Uvying war. 
** in his realm/' There mujl be an a3ual levying 
proved by an overt afi.' A conspiracy or conjul- 
taticm to levy war, or to provide weapons for that 
purpoje, is not a levying within the jlatute. But if 
the Hjing be effefied, both conjpirators and afiors are 
guilty of high treajbn.^ The a3ual ajjembling of 
numbers, to do an unlawful afi, is not a levying, if 
the injur gents are not arrayed in a warlike manner.^ 
The levying mu|l be againjt the king^ which is 

[35] direfi, againjl his perjbn, or con]lru3ive, againjl his 
government. It extends not only to thoje, who take 
up arms, with intent to dethrone the king, but to thoJe 
who forcibly endeavour to reform the religion, or laws, 
or to redre/s national grievances, this being a defiance 

of 

' % Sta. Tri. 794, 807, 815. However criminal Sidney's 
intentions againft the king might have been, he was illenijiy 
convicted. His idol was a commonwealth ; and though his 
writings were^ perhaps, too repugnant to mmarehical princi- 
ples, yet ** a man may be allowed to keep pm/ous, in his clo/et^ 
" but not publickly to vend them, as conitals.** For remarks 
on Sidney's trial, fee 4 Sta. Tri. 196. This was the firft in- 
difbment for hi^h treafon, upon which any man Joft his life for 
writings unf4iMt/be^» Id. 197. i Siderfin 419. 

• 5 Sta. Yri. 37. 1 Hale 148. 3 Inft. 10. 
' s Hale 131, 133. 3 Inft. 9. Fofterai3. 

* I Hale 131. This is doubted of by Fofter 108, 213. 
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of goveramcnty and an attack upon the authority of 
the king.^ In Bradjhaw and Burton* s caje, a con- 
/piracy in Oxfordjhire, to rije and procure arms, in 
order to throw down indojuresy and to enlarge high- 
ways and lands, was held treajbn. But they were 
IndiSed upon the 13 Eli2. c. i. which makes a con- 
Jpiracy, to levy war, treajbn.' 

Injurrefiions to throw down all inclojtires, to en- 
hance the price of all labour, or to open all prijbns, 
is a levying, becauje of the univerfality of the dejign, [36] 
being an open forcible attack upon government.' An 
injurrediion for the expuljion of foreigners in general, 
or for the redrejs of real or imaginary evils, of a pub- 
lick nature, in which the injtirgents have no fpedal 
interejl, is a con/lrufiive levying.^ So alfo is aiding 
and ajQijling rebels, or attending the leaders, from the 
beginning, even without being privy to the dejign of 
rijing.^ An injurrefiion to raije the price of jervants' 
wages is a levying, becaufe being done in defiance of 
the Jlatute of labourers, it is done in defiance of the 
king's authority.^ 

At a trial at the Old Bailey, 20 Car. 2. Pulling 
down bawdy-houjes, breaking open prijbns, and let- 
ting pri/bners looje, was held a levying of war.^ The [3^] 
cajes of Damarne and Purchafe^ for dejlroying the 

meeting- 

' I Hawkins if, 12. Prin. Peii. Law 130, 131. 8 Sta. 
Tri. 189. 

' 3 Inft. 10. I Hale 132. Popham^s Rep. iia. 

' Fofter an. i Hawkins 11 and la, 4Blac. Com, 8a. 

* Fofter an. ^ i Hawkins la. 

* 6 Bac. Abr. 5tb edition 513. In other editions 5 Bac* 
Abr. 117. 3 Inft. 10. 

^ Kelyng. 70, 108, iia it feq, (3rd ed.). 1 Siderfin 358. 
1 Ventris 251. A fpecial verdi£^ was returned. All the judges 
met, and were of this opinion except Sir Matthew Hale. 8 Sta. 
Tri. 218, 285. 



L 



Of High Treafon. 31 

mecting-houfes of the Protcjlant dijQIcnters, were ruled 
by the principle of the aniverfality of the dejign of the 
conjpirators ; it was proved, there was a general cry 
o{ down with the meeting-houfes ; that one was dejlroy- 
ed in Lincoln's-Inn Fields, and it was then agreed to 
proceed to demolijh the refl of the meeting-honjes. 
The Court was of opinion it was high treajbn. Here 
was a rijing avowedly to demolijh all meeting-houfes 
in general. Had the meeting-honjes been illegal, it 
would have been treajbn, according to the cafe of de- 
molijhing all bawdy-houfes ; but the meeting-houjes 
were protefied by the Toleration aS, therefore the 
injurrefiion in the prejent caje was an attempt to 

[38] render that afi ineffefiual, by numbers and force. ^ 
So, an attempt by force and intimidation, to com- 
pel the repeal of a law, was laid down by the whole 
Court of King's Bench, to be levying war againjl the 
king, in the caje of Lord George Gordon^ for ajfem- 
bling a multitude of people, who by his encourage- 
ment, committed many aSs of violence, and burnt 
jeveral Roman Catholick chapels.' 

An infurredion, the ground of which is a private 
quarrel, is not treajbn, though afis of violence enfue. 
As when two great barons, with an armed force at- 
tacked and ravaged each other's perjbns and lands.' 
A rijing to remove a private particular grievance, as 

[39] ^^ P^^^ down an endojure, intrenching upon a right 
of common, is not treafon, but a great riot.^ Neither 
was a rijing of men of the jame trade, unarrayed in 

a 

* 8 Sta. Tri. 222, 247, 289. Fofter 214, 215. 

* 2 Doug. 590. The aci was 18 G. 3, c. 6o» for relicTing 
Papifts from certain penalties and difabiiities. 

' The cafe of the £arls of Gloucefter and Hereford 20 Ed. 
1. I Hale 141 in notis and 149, 4 Blac Com. 82. 
^ 3 Inft. 9. Kelyng 114. (3rd ed.). 
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a warlike maimer, to redre/s a private grievance. As 
was the cafe of the weavers in London, who tamal- 
tuoujly aJQfembled to dejlroy the engine looms, aod 
committed great outrages.^ 

Holding a fort or caJUe againjl the king's forces ; or 
detaining them ; or ddivering them ap, by treachery, 
or combination, to' rebels, is levying war. So is at- 
tacking the king's forces, upon a march, or in quarters, 
in oppojition to his authority.* 

And in Binjltts caje, i6 Car. i. g<^ng in a tumol- [^o] 
tuous and warlike manner, to Jurprize at Lambeth^ 
the Archbljhop of Canterbury, a privy councillor, was 
adjudged treafon.' 

Lajtly, the place mujl be in his realmj the narrow 
feas are part of the dominions of the crown of Eng- 
land, therefore if any Jub(e5 hojlilely invades the 
king's Jhips upon thoje feas, it is levying war within 
the realm.^ 
Adhering to J* ** U Si man be adherent to the kill's enemies in 

enemies. « his realm, giving them aid or comfort, in the realm, 

** or elfewhere/* By enemies are meant, aliens in 
notorious ho/lility ; for rebellious fubjefis are traitors. 
The folemnity of a previous denunciation of war, is 
not always necejjary, as in the Injlance of general 
letters of marque and reprifal ; and is fometimes im- 
pojjible/ as in the emergency of a fudden invajion. [413 

Thus 

' I Hale 143, 144, 145. Fofter 210. Upon s conruUation 
of the judges, five were of opinion this caie was within the 
ftatute, the other five were of a contrary opinion. But the 
Attorney General proceeded aeainft them for a riot only. 

* firoke*t Treaibn, p. a4. Fofter 219. i Hale 146, x6S, 
169. 

* Cro, Car. 583. W, Jones's Rep. 455, 8, C. 

* I Hale 154, 170. Co. Lit. 260. 

* Princ. Pen. Law 136. 1 Hale 163, i Hawk. it. 
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Thus the Scots who invaded the kingdom, in the 
re^ of Elizabeth, were held to be the queen's ene* 
mies, though at that time there was no war between 
England and Scotland.^ 

There mujl be an afiual adherence ; a conjpiracy 
to aid or comfort the king's enemies is not within 
the afi ; but if the ajQiJlance is afterwards afiually 
given, it is.^ If pirates or robbers, fubjefis of a for- 
eign Jlate, in amity with us, invade our coajls, giving 
them ajji^ance, is adhering to the king's enemies.' 
But to relieve a rebel fled out of the kingdom, is not an 
adherence, for the Jlatute is taken jlrifily, and a rebel 
is not an enemy .^ Detaining or delivering up a fort 

[42] or cajlle, to enemies, is an aa of adherence.^ 

If there is a war between England and Prance, 
Englijhmen living in France before, and continuing 
there after the war, are not Jblely on that account 
adherents to the king's enemies, unlefs they aJjS/l in 
the war. But a refiifal to return upon a mandatory 
writ under the king's Jeals,^ or upon proclamation and 
notice in England, is evidence of adherence.^ 

•If a Jubject of a foreign jlate, living in England 
under the king's protefiion, and continuing ]b after 
proclamation of war, fecretly ajjlijls the Jlate at war, 
either before he leaves the kingdom, or openly re- 
nounces his allegiance, he is an adherent within the 

[43] afi.^ Procuring a man to be inlijled, and /ending him 

into 

' Duke of NorfoIk*8 Cafe. 3 Inft. ii. 

* 3 Inft. 9. 6 Bsc. Abr. 5th edition, 516, and in other 
editions 5 B. Abr. 118. 

' 4B1ac. Com. 83. . 

* I Hawkint 13. 4 Black. Com. 83^ 
' Fofter 219. X Hawk. i». 

* X Blac. Com. %SS. 1 i Hale 165. 

* Dyer X44« i Hale 165. 
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into the Jervice of a Jlate at war with ns, is an overt 
ad of adherence ; ^o alfo if a man inli/ls himjelf*^ 
And upon the trial of Captain Faughan^ accepting a 
commijlion from France, at enmity with us, and cruif* 
ing in order to attack and take the king's jhips, was 
of itfelf, without any other aS of hojlility, held an 
adherence.' 

If a fubjefl of England makes afiual war on the 
king's allies^ engaged againjl a common enemy, whidi 
has been frequently the cafe of the States-General, 
in our wars againfl France, this is an adherence, 
though no wBi of hojlility is committed againjl the 
king or his forces; for the king's enemies are* thereby 
encouraged aqd Jlrengthened«' If the jlatet are ^ . . 
alliance, and the French at war with us, thoje Dutch- 
men wha accept a French commi0km are the king's [44] 
enemies; for their fubjefiion; to Prance makes them . 
French Jubjefis, as to all other nations but thrown | 
and if a Jubjefi of England ajfi/ls them, cruijing ^at 
fea, he is not a pirate, but a traitoCil 

Fumijhing rebels or enemies with money, armsiam^ 
munition, or other nccejfaries, or ^nding intelligence 
of the dejlination of .our enterprises or armAmeafSi 
is treajbn*. This was the- cafe of Di ia Mttef who 
correfponded. with .the French minijfary,«ndfent in-* 
formation of the foroe, dejlinadoD and^gnals of the 
fleet.^. The bare fending is rfufikient, though the 
necejjaries fent, or correfpondence, are intercepted, 
for the treafon is compleat on the traitor's part. As 

was 

' % Salk. 635. 

• 5 Sta. Tri. 37. a Salk. 634, S. C. 

' So held by Lord Holt in Vaughan's Cafe, 5 Sta. Tri. 36. 
Fofteraso. * » Salk 635. 

• At the Old Bailer, 1781. i Hale 04. ai St. Tr. (by 
Howell) 6S7. - . . ' . . . 
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was the cafe of Gng^ a clerk in fecretary Harley's 
office, for fending intelligence to one of the prime 

[45] minijlers of France, of die proceedings of both houfes 
of parliament. In relation to the augmentation of our 
foKes ; the letters were jlopped at the pojl office, but 
the Judges refolved, that writing and fending; letters to 
the pqfl office, Inorder to: be delivered to the enemy, 
was aa- overt aS both of adhering and compajjing.^ 
The fame was determined in Dr. nenfefs cafe, where 
a letter was Intercepted, betraying tlK feaets of go- 
vernment, and advi/iflg and joliciting the enemy to 
invade the kingdom.^ 

> 4. ** If a man jlay the chancellor, treafurer, or the Kiuing the 
" king's jujUces of the'one bench or the other, Jujlices chanceUor, &c 
** in eyre, or JujUces of ajjize, and all other Jujlices 
** signed to hear and determine, being^n their places, 

[46] *' doing their offices.'* Thefe high officers are pro- 
teSed by the a6l,on account of their fuperior jlation, 
being the perjbnal reprcfentatives of the fovereign In 
his courts of Jujlice. The jlatute extends only to 
adual killing. Striking or wounding one of theje 
officers, though in the execution of his office, is not 
treafon. Neither is a confpiracy to kill, but if one 
of the confpirators afiually do it, all the abettors 
and counjellors are involved in the fame guilt.' 

No other sreat officers, but thofe exprej^ly named, 
are protefiea by the afi; therefore, the barons of the 
exchequer, as fuch, or the chancellor of the exchequer, 
are not included. AJujUce of peace is not a Jujlice 
of oyer and terminer, unlefs he Jits by virtue of that 
commiJTion. The lord keeper, if there is a lord chan- 
cellor 

* At the Old Bailey 1707. 10 Sta. Tri. Appendix 77, 78. 
' I Bur. Rep. 649, 650. Trin. 31 G. 2. 
' I Hale 230. 4 Blac. Com. 84. 
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ccUor, is not within the a£{ ; but otherwife, if there 
is no lord chancellor.' 

LajUy, they mojl be in their places^ doing tbiir [47] 
offices. Wherever the feal is open, in the court of 
chancery, or in the chancellor's houje, there the 
chancellor is adminijlering Jojlice. The places for the 
jujlices are the feveral coarts where they ujoally, or 
by adjoammenty /it for dejpatch of bn/inejs. The 
lord trea/urer's place is the court of exchequer, or ex- 
chequer chamber. But it is doubted, whether he is 
Jitting in his place, when doing bujinejs in his own 
houfe.« 

1^:^ "I- By a provifoiy ckufe in the 25 Ed. 3. « be. 

ftmttttet. " caufe many other like cajes of treajbn may happen, 

'< in time to come, which cannot be thought of, or 
** declared at prejent,it is accorded, that if any oihtt 
^ caje fuppojed to be treajbn, happens before any [48] 
Jujlices, the Jujlices jhall not go to Judgment cf 
the treafon, till the king and parliament have de- 
'' dared, whether it be treajbn or felony/' This dau/e 
is a great fecurity to the Jubjefi, a direfiion to the 
Judge, and a fafeguard even to diis Jacred a£l it/elf. 
Sir Matthew Hale admires the wijdom and care of 
parliament, in thus keeping Judges within the expre/s 
limits of the afi, and not JufTering them to run out, 
upon their own opinions, into conJlruSive treajbns, 
even in cafes, feemingly analogous, but to rejerve 
them for the dedjion of parliament. This too is a 

weighty 

* I Hale 231. X Hawkint 19. 6 Bac. Abr. 5th edition, 
5«5} in other editions 5 B. Abr. 126. By 7 An. c 21. f. 8. to 
kill any of the lords of feffion, or jufticiary of Scotland, in the 
exercile of their office, is high treafon. The commiilioners 
for the cuftody of the great leal, or of the treafury, are pro- 
teaed by 5 Eliz. r. x8. and 1 W. & M. fefl*. x. c. 21. 

' 1 Hale 23a. 
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weighty numinto to the judsesy to be careful and not 
over hajly in letting in trea^ns, by conjlmfiion or in- 
terpretation, tliat are not within the letter of the law : 
at leajl in Juch new cajes as have not been re/blved and 
fettled by more than one precedent.^ The authorita* 
tive dedj^on of theje cafus omiffi^ is rejerved to the king 

[49] and parliament, and the mojl regular way of doing it. 
Is by a new declarative afi. And though fome par- 
ticular caJes have been declared by the houje of lords 
alone, though decijions of great weight, they are not 
determined accordii^ to that jblemn declaration re- 
ferred to by the a£i, as the only criterion forjudging 
of future treajbns.' 

This declarative and interpretative power, thus 
transferred from the Judges to the parliament, was 
repofed in hands, equally willing and able to deter- 
mine, without law or precedent. During the ill-fated 
reign of Richard the Second, the legijlature declared 
many new and extravagant treafons, with thought- 
lejs profujion. In the great appeal in parliament by 
the duke of Gloucejler againjl the archbijhop of 
York,' ezerdjing fuppofed afiU of royalty, caujing 

[50] improper laws to be enaSed, and impoverijhing the 
revenue, were dedared high trea/on. Killing an em- 
bajfador, and the bare intent of killing or depojing 
the king, without the demonjlration of any overt afi, 
were amongjl the arbitrary decijions of this reign, 
which can be Jujlifled only on the principle of necej^ 
Jity $ the defperate dljeajfe of the Jlate, requiring a 
de/perate remedy> 

Henry 

' I Hale 259. 4 Blac. Com. 85. 

' The cafe of the earl of Northumberland 5 Hen* 4. and 
Talbot 17 Ric. a. » J St. Trials, p. i. 

« I Hale 263. 266. 
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Henry the Fourth faw the mifchief of thefe over- 
Jfarained proceedings^ and with a view to court popo- 
larfty, pajfed an afi,^ that /ince ^ no man knew how 
** to bdiave himjelf to do, Jpeak, or fay, for doobt of 
** the pains of treajbn, in fatore, no treajon jhonld be 
«« Judged, otherwife than by the 25 Ed. 3." This afi 
at once jwept away the whole load of nnwarrantable 
treajbns, introduced in the preceding reign, and was 
faithfully obferved by Henry. It is remarkable that 
when Trejilian and other Judges were attainted in this 
parliament, for delivering the^ jfarange and eztrajudi- [5 1] 
cial opinions, they anjwered, that they durjl not do 
otherwife, for fear of death.^ 

In the reign of Henry the Fifth and Henry the 
Sixth, manjlaughter, robbery, breaking truces, and 
the abetting juch a£is, were declared to be treajbn 
asainjl the king's crown and dignity. And John 
Mortimir had Judgment pronounced, for ejcaping 
from prijbn, being committed for fujpicion of treajbn 
againjl Henry the Fifth.^ 

In the reign of Henry the Sixth, Edward the 
Fourth, and Richard the Third, many afis of at- 
tainder appear, of particular per jbns, who adhered to 
either party contending for the crown ; according to 
the fuccejs of each.^ 

To detail the various perjbnal and domejUc trea- 
sons, invented by the pliable parliaments of the tyrant [52] 
Henry the Eighth, would be painful and uninterejl- 
ing. That amazing heap of wild and new-fangled 
treajbns was totally abrogated by the i Mar. c. i., 
which once more reduced all treajbns to the jlandard 
of the 25 Ed. 3,^ 

From 

* I Hen. 4. c. 10. I Hale a66. ' 3 Inft. ii, 23. 
' I Hale 267, 268. ^ I Hale 271. 

' 4 Blac. Com. 86, 87. 
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Prom that to the prcfcnt time, many new treajbns 
have been created by parliament, particularly in re- 
gard to Papijls ; maintaining the power of the Pope; 
and faljifying the coin. There is one jlatute however, 
2 {^T 3 Axok^ c. 20.^ which makes any officer or foldier 
guilty of high treafon, who correjponds with thequeen's 
enemies, or gives them advice or intelligence, or 
enters into any treaty or condition, without proper 
authority. As to the other treajbns it will be fuiH- 
dent to notice thoje only, which arc created for the 
fecurity of the Protejtant /uccejQion, in the houje of 

[53] Hanover. By the 17 G. 2. c 39. Adhering to or 
correjponding with the Pretender or his Jons ; or by 
the I Ann. jfait. 2. c 17. malicioujly endeavouring to 
hinder the perjbn next in fucce]|[ion, according to the 
limitations of the a6l of /ettlement, from fucceeding 
to the crown; and by the 6 An. c. 7. maintaining 
that any per/on has a right or title to the crown, 
otherwije than according to the aS of Jettlement ; or 
that the kings of this realm with the authority of 
parliament, are not able to make jlatutes to biod the 
crown, and the dejcent thereof; theje offences are de-* 
dared high treafon. This lajl was- the jlatute upon 
which Aaatthew$ ^^nA convified,.for printing a trea* 
Jbnable pamphlet, maintaining ^that the Pretender 
had an hereditary right to the crown of Great 
Britain.' 
The punijhment of high treafon. is terrible and com* Punifhment of 

[54] plicated ; the crime being .immediately levelled ad 
legijlators and legijlation.^ i. The offender is to be 
drawn, to .the gallows on a Jledge or hurdle, a. He 
is to be hanged by the neck, and cut down alive. 

3- 

' I Havrk. 31. 1 Hale 33^. 

' At the Old Bailey 17 19. 9 Sta. Tri. 683, 6S4. 

' Princ. Pen. Law 146. 
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3. His entrails arc to be taken ont while he is alive. 

4. His head is to be cut off . 5. His body is to be 
divided into four parts. 6. His body and head to be 
at the king's difpofal.^ 

The fentence of women is to be drawn and burnt ; 
but a Late jlatute has changed the burning into 
hanging.^ 

The king may pardon all the punijhment except 
beheading ; for decapitation being part of the Judg- 
ment, the law is fatisfied, and the Judgment fub* 
Jlantially executed.' At Lord Strafford's execution, [55] 
it was contended by Lord Rujfely that the king could 
not remit any part of the fentence. But when the 
Jame Lord RujQfel in his own caje applied for pardon, 
the king remitted the more ignominious part of the 
fentence. « Loid RujQTel," faid he, ''jhall find, that 

I am poJJejQjed of that prerogative which, in the 

cafe of Lord Strafford, he thought proper to deny 



« 



" me."* 



Principah ud There are no accejfories in high treafon, all are 
Acceflbrict. principals, for on account of the enormity of the 
crime, the law allows of no difcrimination of guilt ; 
thofe who ccmfpire, aid, or abet the committing of 
any treafon, whether present or abfent, are all prin- 
cipals.^ But this applies only to thoje ca/es where 
the intent itfelf is treafon, as in compajjing, for in the [^51 
inferior fpecies, no advice to commit them unlefsthey 
are afinally committed, will make a man a principal 
traitor.^ Every one who knowingfy receives or com- 
forts 

' 4 Blac. Com. 92. See Sir £. Cokeys horrid and merctlefi 
defcripdon of the fentence, in the prefence of (even criminaJs 
he was condemning, i Sta. Tri. 243. 

' 30 G. 3. c. 48. ' I Hale 351. 

* 8 Hume's Hift. Eng. 193. * 1 Hale 233. 

* 4 Blac. Com. 35, 36. 
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forts a traitor is a principal ; as was rejolvcd npoo 
the attainder of Abington, for receiving Garnet the 
Jejbit, a conjpirator in the powder plot. Bat Mrs. 
Ltfles /entence was illegal : the afi reverjing her at- 
tainder, reciting, ** that jhe was by an irregular and 
** undue pro/ecution indified for entertaining and 
concealing John Hicks, a falje traitor, knowing him 
to be Juch, though the /aid Hicks was not at the 
time of the trial attainted or convified of any /uch 
«« crime." » 

CHAP. 

■ 4 Sta. Tri. 130. Foftcr 345, 346. 
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Of Mifprifion of Treafon. 




JSPRISIONS are fuch high offences as 
are not capital, but nearly bordering 
thereon. And are of two kinds ; nega- 
tive, which is concealing Jbmething 
which ought to be revealed; and poji- 
tivcy which is committing Jbme unlawful afi. 

Mifprifion of high tnafon is either by the common 
law or by jlatute, it conjijls in the bare knowledge 
and concealment of treajbn ; without any degree of 
ajjent : for ajfent or approbation make the party a 
principal traitor.^ 

In the time of Bra3on, concealment of high trea- 
jbn amounted to treajbn. But afterwards by the [58] 
I & 2 Phil. & Mar. c. 10. f. 8. it was declared, that 
concealment of high treajbn jhall be deemed mif- 
prijion only, and the offenders Jhall Juffer and forfeit 
as In cafes of mifprijion.* 

By the old common law, if a man was privy to a 
treajbn, he was bound to reveal it to the king or his 
council within two days, even to the neglea of his 

moji 



' 4 Biac. Com. ixo. 
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mojl urgent aSkin ; and if after that time he con- 
cealed ity it was deemed an ajjent.' If a perjbn goes 
into the company of conjpirators, not knowing of 
their dejign, and hears their dijcoarfe without faying 
any thing, and never afterwards attends their con- 
jultations, fuch concealment is mijprijion.' 

To make a mifprijion, there mu^ be a knowledgt of 

[59] treajon, for a man cannot be /aid to conceal what he 
does not^know. Therefore if a man is told there 
will be a rijing, without being made acquainted with 
the perjbns who are to rife, or with the nature of the 
plot, this is no mijprijion in him, for he had no afiual 
knowledge of treafon. But if a man knows of a 
treajbn, and jbme of the conjpirators, and talks to 
other men about it in general terms only, this will 
not acquit him of mifprijion ; for notwithjianding the 
dijcourje, the trea/bn and traitors are Jiill concealed.' 
CompaJJings or imaginations againji the king by 
word, without an overt a3, conjlitute mifprijion. By 
the 25 Hen. 8. c. 12. Ftjher Bijhop of Rochejler 
was attainted of mifprijion, for concealing certain pre- 
didions made againjl the king, by the famous vijion- 
ary, the Holy Maid of Kent ; one of whofe prophe- 
cies denounced, that if the king did not dejiji from 
his intended divorce, from Anne Boleyn,- he Jhould 

[60] not continue king more than a month after> 

If an zSL of parliament fubfequent to i Mar. c, i. 
/ 3. makes a new treafon, the concealing of it is cer- 
tainly mifprijion. . Becauje mifprijion not being a 
fubjlantive crime, it relates to whatever is made 
treafon, and is its necejQfary confequent and refult, as 
the jhaidow followSithe fubjlance. Though the 25 

Ed. 

' Bni6lon, lib. 3. Fol. 1x9. a. * Kelyng. so, 11. (3rd ed.). 
• Kelyng, a6| 27. (3rd ed.), * 11 Sta. Tri. 7. 
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Ed. 3. does not by expre|fl words enaS inifprijion to 
be an offence, yet as the i Mar. enafis there Jhall be 
no mifprijion but by the 25 Ed. 3. this latter aS when 
it fettles thoje things that are treafon, likewife vir- 
tually and confequentially makes the concealing any 
of them mifprijion.^ 

But there are jbme offences, that are made pojitive 
mifprijions, without being confequential or dependent 
upon the making of treajbn. As by the i^ Eliz. c. [6j] 
2* f. 5. concealing and not difcoverii^ to Jbme of the 
privy council, within fix weeks, the offer of any in- 
Jlrument, or perfuajion of reconcfliation, to the jee of 
Rome. By the 14 Eliz. c. 3. the forgers of any 
fireign coin, which is not current in this kingdom, 
and their procurers, aiders and abettors, incur the 
penalties and forfeitures of mifprijion of treafon. As 
alfo, by the 23 Eliz. c. i. f. 3. the wilful aiders, and 
maintainers, of thofe who endeavour to withdraw the 
queen's fubjefis from their obedience, or from the ef- 
tablijhed religioa 

It is incumbent upon every one who is privy to a 
treajbn, to reveal it with all pojfible expedition to 
the king, a privy counfellor, or a magljlrate.^ 

But it is doubted, whether a dijcovery to a private 
perjbn, not invejled with the powers of magijlracy, is [62] 
that publick exculpation which the law requires.' 
Neither will it be an exemption from the offence to 
dijcover that there will be a rijing in general, with- 
out difdofing tlie perfons intendii^ to rije.^ If trea- 
jbn is difdo^ to a confejfor, it is his duty to make 
a dijcovery, for confejjion conveys not the privilege 
of fecrejy.^ Therefore in the reign of Henry the 

Fifth, 

* I Hale P. C. 334. '4 Biim*i Juib'ce Tit. Treafon. 

* Kelyng. 17. (3rd ed.). * 1 Htwkin'i P* C. 61. 

* a Inft. 619. 
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Fifth, Randolph^ the queen dowager's confej^br, ac- 
cufed her of treafon.^ And Garnet the jefuit fet op 
an ineffeSual excufe, that he was bound to keep 
jecret whatever was difdofed in facramental con- 
fejjion.* 

The punijhmtnt of mifprijion is imprijbnment Pimiihmeat 
during life, forfeiture of all goods, debts, and duties 
[63] for ever, and of the profits of lands during life.^ 
'Mi/prijion of petit treafon is not jubje3 to the Judg- 
ment of high treafon, but is punijhable only by fine 
and impriJonment> 

CHAP. 
' Rot. Pari. Anno 7. H. 5. na. 1 3. 
' I Sta. Tri. 264. a Inft. 629. * 3 Inft. 36. 

* X Hale P. C. 375. 





CHAP. III. 164] 

Of Felonies and other Offences againji the 
King and his Government. 

^THER offences immediately affefiing 
the king or his government are felonies 
injurious to his prerogative, pramunin^ 
and mifdemeanors. 

I. Felony^ according to its general ac- 
ceptation, comprizes every jpecies of crime, which 
occajioned at common law, the forfeiture of lands or 
goods. But it is conjidered by modem interpreta- 
tions as a generical term, including all capital crimes 
inferior to treafon.^ Felonies againji the king's pre~ 
rogative are not juch offences as direfily attack the 
perfonal attributes of fovereignty, but tend to dimin* [65] 
ijh the dignity of his political authority, or weaken 
die jinews of his government. It not being intended 
to fpeak of offences relating to the coin or bullion, or 
of relieving popijh priejls. The other felonies are, 

1. Againji the council. 

2. Serving a foreign jlate. 

3. Imbezzlingjiores of war. 

4* Dejertion from the army or navy. 

Tht 
' 4 Blac. Com. 98. 
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The privy council^ being a feledion of fuch Jlatcf- Fdonics againft 
men as are eminent for their birth, wifdom, or ulents, '^^ P"'^ coun- 
in order to advife and defend the kingy and to give 
energy and jlability to his executive government, the 
law jeverely punijhes any attempt or conspiracy to 
dejlroy their lives. The 3 & 4 Ed. 6. c. 5. being re* 
pealed, which made the intent to kill or imprijbn a 
privy counjellor felony; it is enafied by the 3. Henry 
7. c. 14.^ that if any of the king's houfehold jervants 
conjpire or imagine to take away the life of a privy 

[66] counjellor, it is felony, though nothing be actually 
done. This Jlatute was maide in conjequence of a 
dangerous confpiracy by Jbme of Henry the Seventh's 
hou^hold Jervants : it therefore extends to the king's 
jworn Jervants only, whoje names are entered on the 
cheque-roll of the houfehold, and are under the rank 
of a lord. By this Jlatute the benefit of clergy is not 
taken away. But by the 9 Ann. c. i 6. it is enafied, 
that if any perjbn Jhall unlawfully ajjault, Jlrike, 
wound, or attempt to kill any privy counjellor, in the 
execution of his office, he Jhall jufTer death as a felon, 
without benefit of clergy. This Jlatute was made in 
conjequence of the daring attempt of the Marquis Di 
Guifcardy^ who Jlabbed Mr. Harley with a penknife, 
when under examination before a committee of the 
privy council, for traiteroujly corresponding • with 
France. 

Serving foreign Jlates being generally a derelifiion Senring foreign 

[67] of that allegiance which a fubJeS owes to his natural ^***- 
prince, was rejlrained and punijhed by the legijlature, 
in the reign of James the Firjl, when the reliefs ma- 
chinations of the Jefuits abroad were aimed at the 
deJlru£lion of the government, and the introdufiion of 

the 
* I Hawk. 46, • Foft. 271, 175. 
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die poplfh rcUffion. By the 3 Jac. i. cap. 4. f. 18. 
every jubjefi that goes out of the kingdom in order 
to jerve, or after his departure, voluntarily ferves any 
foreign jlate, without taking the oath of obedience,^ 
prejMbed by the Jlatute, is declared a felon. It is 
aljb felony, by jefiion 19. If any gentleman or per- 
jbn of h^her degree, who has borne any office or 
place In the army, engages in foreign fervlce, in this 
manner, without previou^y entering Into a bond with 
two fureties,* not to enter into, or con/ent to any plot [681 
or confplracy againji the king ; and if he knows of 
any fudi, to dijaofe it within proper time to the king, 
or the lords of the privy council. 

Farther by the 9 Geo. 2. c. 30. f. i. to remedy the 
fedufilon of Jbldiers to inlijl for foreign fervice, it Is 
enafied, that if any fubjea of Great Briuin jhall 
Inlljl or enter himjelf ; or any perjbn jhall procure 
him to be inlijled or entered; or jhall hire, or retain, 
or procure any jubjefi to go beyond the jeas, or em* 
bark for the purpofe of Jerving any foreign jlate, as 
a jbldier, without licence obtsdned under the king's 
jign manual ; he jhall fulfer death, as in cafes of fe* 
lony, without benefit of clergy. But by je5ion 3. if 
any perfon fo inlijled or enticed, jhall within fourteen 
days dijcover his Jeducer, fo that he may be appre- 
hended and Gonvidcd of the olfence, this will be an 
indenmificatlon.^ Moreover, by the 29 Geo. 2. c 17. [69] 

f. I. 

' See the oath Sec z 5. This oath of obedience is abro- 
gated by I W. & M. Se£ z. c. 8. £ a. and the new oaths of 
allegiance and fupremacy enjoined in its room. 

* The penalty of the bond is twenty pounds ; fee the oondi* 
tioo Sec. so. and Sir £. Coke's commentary upon the Ifautute. 
3 Inft. 80, 81. I Hawk. 4/. 

' This aft is enforced by 19 Geo. a. c. 17. C 4. which 
adds, although no inlifting money is afhiaily paid or rc- 
cehred. 
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J. I. If any jbbjcfi enters into the military Jervice of 
the French king, as a commijjioned or non-commiP' 
jioned officer, without licence under the king's fign 
manual, he jhall be deemed guilty of felony, without 
benefit of clergy.^ 

Embezzling &r de/hoying the king's atmour^Jiares^ EmboBliag 
or Jbifping^ being a crime eajily committed, and of ***'*•' 
fatal tendency, particularly in time of war, Is punijh- 
ed by the 3 1 Eliz. cap. 4.* which declares that if any 
perjbn having the charge or cujlody of any armour, 
ordnance, munition /hot, powder or habiliments of 
war; or of vifiuals provldeid for vifiuallSng of foldiers 
or mariners; jhall, for the fake of gain, or for ^e pur- 
[70] P^i^ ^^ hindering her majc^y's fervice, embezzle; pur- 
loin, or convey away the Jame, to the value of twenty 
Jhillings, at one, or/cveral times, he jhall be proceed- 
ed againjl as a felon.' But becanfe the benefit of 
clergy is allowed by law, except it is exprejjly tak^n 
away, which was not the caje in the preceding jlatute,' 
and this offence having been frequently committed, 
the 22 Car. 2. c* 5; f. 2. takes away the benefit of 
cl^i^gy 9 ^ slj^ by fefiion 3. from jlealing or embez- 
zling any jails, cordage, or other naval ^ores to the 
value of twenty jhillings^ And by the 22 Geo. 2.' 
c. 33. f. 25. every per^n in the fleet, who jhall un- 
lawfully 

' By the fame ftatute, Sec. 5. the accepting a comnitflion in 
the Scotch Brigade, in the fenrjce of the States General, and 
not taking the oaths of allegiance and abjuration, within fijE 
months, and tranimitting a certificate thereof and of the com- 
miifion, to the iecretary at war, incurs the penalty of 500/. 

* I Hawk. 50. 

' This aft has five excellent prorifions, worthy of imitation, 
in all like cafes of new felonies. 3 Inft. 79. 

* The judge u empowered, after (entence of deathi to tnm- 
fport the oiFender for feven years. 

L L 
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lawfoUy born or jet fire to any magazine or jlore of 
powder ; or to any jhip, boat or vejfel ; or to the 
tackle or furniture of the jame ; provided it does not 
belong to an enemy, pirate, or rebel, |hall joffer [71] 
death; being convified of the oifence,by the jentence 
of a court martial. LaJUy, by the 12 Geo. 3. c 24. 
to fet on fire, bom, or de(lroy any jhips or vejfels of 
war, whether on float, building, built, or repairing ; 
or any arfenals, magazines, dock-yards, rope-yards, 
vi3ualling offices ; or any buildings erected therein, 
or belonging thereto ; or to any military, naval, or 
vifiualling ^ores, or other ammunition of war ; or 
the places where they are depojited ; is felony with- 
out benefit of clergy .^ 
DdMon. For the crime of defertitn^ both the andent and 

modern law of England has inflified the punijhment 
of death.* It is felony by the 18 Hen. 6. c 19. for 
any jbldier, after receiving his wages, not to JoGi his 
captain, or to depart from the king's /ervice without [72] 
proper licence. The 2 and 3 Ed. 6. c. 2. f. 6. takes 
away the benefit of clergy ; but this jlatute feems to 
apply only to de/ertion after a war : but it is taken 
away by the 7 Hen. 7. c. i. A /ubjequent jlatute 
which extends the offence to mariners and gunners, 



does not oujl the 
There is a ca 



e lajl offenders of clergy.' 
c in the books, which Charles the 
Firjl commanded the Judges to rejblve. A foldier 
having received prejs-money, ran away from the 
condu3or, the quejlion was, whether this was felony. 
It was argued by Sir George Croke, and two Judges, 
that a departure from a wndu£t9r was not what the 

jlatute 

' For the punifliroent of other embezzlements iee 9 and 10 
Wil. 3. c. 41. X Geo. X. Stat. a. c. 25. 9 Geo. 1. c. S. f. 3. 
17 Geo. 2. c. 40. f. xo. Ld. Raym. x xo4« 

• 3 Inil. 87. '5 Eliz. c. 5. f. 17. 
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Jlatate intended, which jpeciiically mentioned a cap" 
tain. But all the other Judges determined, that though 

[73] ^ P^nal Jlatute,^ yet, being made for the benefit of 
the publick fervice, it ought to be conjirued liberally, 
according to the intent of the makers ; and that a 
condu3or was a captaia^ 

Thus much for defertions in time of war, when it 
is expedient to ejlabiifh the Jeverejl regulations ; but 
in time of peace, jbme relaxation of military rigor 
would not occajion much inconvenience. However 
the a£i, which pajQfes annually, ** to punijh mutiny 
** and defertion,'' makes no di]lin3ion of this kind ; 
for if any officer or jbldier at any time dejerts, or en- 
lijls in any other regiment, he Jhall fuffer whatever 
punijhment a court martial iniliSs, though it extends 
to death itjfelf.^ 

\j\] 11. The next offence, though not capital, affefi- Pnemuaire. 

ing the king and his government, is pramunin.^ 

This, according to its original injUtution, was of a 

mere ecdejiajUcal nature, and conjijled in maintaining 

and 

' 7 Hen. 7. upon this i^atate feveral foldiere were afterwards 
attainted and executed. Coke's 6. Rep. 17. a. the cafe of 
foldiers. Kelyng. 46. (3rd ed.) 

* The foldier's cafe^Cro. Car. 719 7«. Another doubt arofe, 
that as the felony was appointed to be tried before the juftices 
of peace at their (eflions, whether the juftices of aflize, or of 
oyer and terminer could try it $ though this was not refolved, 
the general opinion was, that the juftices of oyer and terminer 
might try it by their commiflion. 

' A like power orer the maruus^ is given to the Lords of 
the ' Admiralty, by another annual aa, for the regulation . 
of the marine forces, while on ihore. 

* So called from the words of the writ preparatory to the 
profecution thereof Pnemunire Facias A, B. caufe A. B. to be 
forewarned, that he appear before us, to anfwer the contempt 
wherewith he ftands charged. But both the writ and the 
offence are in common fpeech called Prsrmumre. 
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and fuppoftlug the power of the Pope. The flrfl 
effefiual attempt to rejfarain the defpotic power of the 
Popes, who reigned as lords of the terrejlrial globe, 
was made in the thirty*fifth year of that wi^ and 
vigilant monarch Edward the JPirJl ; and is the foon- 
dation of the fabjeqaent Jlatutes of praemunire. Bat 
that which is generally referred to as the Jlatute of 
prmmuniri is the (6 Ric a. c. 5. which was intended 
to prevent the procuring from Rome tranjlations and 
nominations to benefices.^ By the 25 Hen. 8. c. 20, [75] 
/. 7,^ if any dean and chapter jhall refoje to elefi, 
within twenty days, any perjbn nominated by the king, 
to be bijhop ; or any archb^hop or bijhop refbje to 
conjecrate him. ; they jhall incur thepoialties of ^rjr- 
minire. This sid rejlored to the king the prerogative 
of nominating to bijhopricks, and yet preserved the 
eJlaUijhed forms of elefiion. 

Thus far pramunire was kept within its proper 
bounds, oppo/ing the enaoachments of the Pope. 
But the legijlature found it convenient to transfer 
the penalties to offences of a temporal nature ; jbme 
of them having no relation to the original mifchief. 
Derogating from the king's common law courts, was 
a high offence at common law. By the 27 Ed. 3. 
Jlat, I. c. I. it hpramuttire for any perjbn to draw 
any plea out of the realm, the cognizance of which [76J 
belongs to the king's courts, or to fue in any other 
court to defeat or impeach the judgments given in 
the king's courts. In the reign of James the Firjl it 
was a quejUon ; whether a court of equity could give 
relief, aifter or againjl a court of law. The words, 

or 

' Such inftruments were called Bulles. PurchaGng pmd" 
JhnSf was when the Pope provided a livingi before the incum- 
bent was dead. * z Hawk. 54. 
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^ fui in any othjfr courts jeem to have created the 
doubt: and indifiinents were preferred againjl all 
the parties in a JUit in chancery, for incurring a pra-- 
munire by quejUoning, in that court, a Judgment ob- 
tained in the cpurt 01 king's bench by fraud and im- 
pojidon. The d^cijiooi was siven in favour of the 
courts of equity, nptwithjlan(Sng the powerful arra- 
ments advanced by Sir Edward Coke, who presided 
in the king's bench, and injlituted this inquiry.^ And 
certainly, a court of equity being qualified to correfi 
the rigors and inconveniences of the common law, is 

[77] prohibited only from examining the Judgment; and 
not from adminijlering relief, in cajes where that 
Judgment is obtained through fraud and falje fug- 
gejlions.^ Upon this Jlatute an indifiment of pra- 
munire was drawn againjl Sir Anthony Mildmay, a 
commijjioner of Jewers for committing a man to gaol, 
for refujing to releaje a Judgment at law, obtained 
againjl the commijjioners for an illegal taxation.' It 
has been Jaid that jliits in the Admiralty or ecdeji- 
ajlical courts, are within the i6 Ric. 2. c 5. which 
prohibits any procejs at Rome or el/nuhere^ if they 
concern matters belonging to the cognizance of the 

[78] common law^ But it is the better opinion, that if 
the matter appears not by the libel itjelf, but by the 

defendant's 

' 3 Inft« 111, 113. Id. 4. 86» 87. I Buls. 197. 

* This coart, notwithftanding the ftatute, may prerent fuck 
Judgments from being put into execution. It is a power eflen- 
tialiy inherent in a court of equity. And iince it has a con- 
current jurifdiftion with the common law in matters of fraud. 
Sir £. Coke has been much blamed for his difpute with Lord 
Ellefroerey and attempting to deprive the chancery of this part 
of its jurifdi^lion. See x Mod. 59. a Keb. 156, Dr. and 
Stud. Dial. i. c. 18. and 3 Blac. Com. 54. 

' Cro. Jac. 336. 1 Buls. 199. 
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defendant's plea, to fae of temporal cognkance ; as 
if the plaintiif libels for tithes, and the defendant 
pleads they were fevered from the nine parts, which 
made them a lay-fee; then it is not within the 
jlatate ; becaofe it is not apparent, that either the 
plaintiif or Judge knew they were fevered.^ 

Other pramunins are afiing as brokers or folidtois 
in ujlirious contrafis, and taking more than ten per 
cent, interejl by the 13 Eliz. c. 8. |! 4.* Caujing any 
jlay of proceedings, otherwife than by writ of error 
or attaint, in an aSion for lofs or damage done to 
goods, under pretext of any monopoly ; provided 
notice is given, that the a3ion is grounded upon the 
21 Jac. I. c. 3. which makes void all monopolies.' [79] 
To objlrufi the procefs of making gunpowder, or to 
prevent the importation of the ingredients of which 
it is made, by virtue of a pretended authority of the 
crown, by the 16 Car. i. c. 21. f. 4.^ Or obtaining 
an exclujive licence for making, or importing gun- 
powder, arms, or ammunition, by way of merchandize, 
except for the immediate fumijhing his majejly*s 
publick jiores by the i Jac. 2. c. 8. Seizing the pro- 
perty of another, under colour of purveyance, or im- 
prejjing any carriage by way of pre-emption by the 
12 Car. 2. c. 24. f. 139 14* Aljo cau/mg delay in 
any a3ion brought on this Jlatute, except by au- 
thority of the court, where it is depending. Mali- 
cioujly and advifedly ajjerting,by fpeaking or writing, 

that 

' 3 Inft. z 10, III. I Hawkins 54 ^cap. 00 Praemunire). 
The queftion muft be whether the cauie » within the jurifiiic- 
tion of the courts, and the thing be demandable and recover- 
able therein. 

' Cro. Jac. 251. I Hawk. 613. 

' By fee. 4. oF this aA, the partv (hall recover treble dam- 
ages, and double cofts. * i Hawk. 614 and 60 in notes. 
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that both or either hoajc of parliament have a legif- 
lative authority, without the king, by the 13 Car. 2. 

[80] c !• To fend any fubJeS of the realm a prijbner 
beyond the jeas, or advijing or ajjijiing therein by the 
habeas corpus af{, 3 1 Car. 2. c. 2,f. 12. All thejc are 
pramunires ; and this lajl Jlatute, bejides the penalty 
of five hundred pounds, renders the offenders inca- 
pable of any pardon. 

In more modem times, by the i Wil. and Mar. 
jef I. c. 8. Perfons of eighteen years of age refujing 
to take the new oaths of allegiance, and fupremacy, 
pre/cribed by that a3, upon tender by the proper 
magijlrate, are Jubje3 to the penalties oi pramunire. 
And by the 7 and 8 Wil. 3. c. 24.ferjeants,or coun- 
fellors at law ; profiors, attomies, and all officers of 
courts ; pradi/ing without taking the oaths of alle- 
giance and fupremacy, and jfabfcribing the declaration 
againjl popery; whether the oaths are tendered or 
not By the 6 Ann. c. 7. f. 2. ajferting malicioujly 
and direfily by preaching, teaching, or advifed jpekk- 

[81] ing, that the then pretended Prince of Wales, or any 
other per/on otherwije than according to the afis of 
Jettlement and union* hath any right to the throne of 
theje kingdoms; or that the king and parliament 
cannot make laws to limit the defcent of the crown, 
is pramuftire.^ By 6 Ann. c. 23. f. lo. if the ajfem- 
bly of peers of Scotland, convened to elefi their jix- 
teen reprefentatives to /it in the Britijh parliament, 
pre/ume to treat of any other matter except the 
elefiion, they incur the penalties of a pramunire. By 
6 Geo. I. c 18. f. 18, 19. all undertakings tending 

to 

' We have before feen, that writing, printing, or publifli- 
ing the (ame doftrines amounted to high trtafw^ by the fame 
ftatute. 
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to the prejudice of trade, and Jobjcriptioiis cootiten- 
andng foch undertakings ; or prejfaming to afi as a 
corporate body without legal authority ; or raijing, 
or pretending to raife transferrable /locks, or afiii^ 
under obfolete charters ; /uch proceedings are illegal 
and void, and incur the penalties of pramuntre,^ [82] 
LajUy, by 12 Geo. 3. c. 1 1. no dejcendant of the 
body of George the Second, except the ijQfue of 
prince£e$ married into foreign families, JhaU be capa- 
ble of contra&ing matrimony, without the previoQi 
conjent of his majejly, fignifled under th^ great feal, 
and declared and r^jlered in council; and every 
marriage and matrimonial contraS, without fuch con-i 
Jent, is null and void to all intents and purpofes what<^ 
jbever. But, if any Juch defc^endaht; who has at- 
tained the age of twenty-five, gives notice to the privy 
council of his intentions, he may, after the expirafioif 
of twelve calendar months, contrail: a marriage, wkh-* 
out the previous confent of hfs majejly, \Jirhich jh*att 
jland good ; unlejs, before the expiration of the jaid 
year, both houfes of parliament exprejsly deckre 
their difapprobation of juch intended marriage. And [83] 
any perfon prefuming to folemnize, aJUt/t, or be 
prejent at the celebration of any fuch prohibited 
marriage, Jhall Incur the pains and penalties of the 
Jlatute of pramunire» 
Jl^ .■"* The pains and penalties of pntmunire are very 
'*"*^*^ fevere. " Aftef conviSion, the def<^ndattt is put out 
''of the king's protection; his lands^ tenements, 
*' goods and diattels are forfeited to the king ; add 
'* his body is to remain in prijbn during the ktng't 

" pleajure.*' 

' Thele undertskings, from the fatal experience of the fai- 
lure of the South-fea projc6, were called BMies, i HawJc 
60 in notes. 
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'* pleafare." Such lands as are entaiUdj are faved 
from forfeiture. By this pttnijhment the offender is 
put out of the protefiion of the law, and can there- 
fore bring no afiion. By the common law there 
was no punijhment for killing a man attainted of 
praemunires for he might be treated as the king's 
enemy, and to kill an enemy, was lawful. But the 
5 Eliz. €• I. f. 21. exprejjly forbids killing any per- 
jbn attainted of pramunire. 
[84] Whether there can be any accejQjbries inpr^emunire 
is doubted.^ 

III. Mi/demeanors are libels jcandalixing the king, 
or his government, or contempts derogating from his 
title or prerogative. 

A HM is the malicious defamation of another by Libels, 
printing or writing; and expofes him to publick 
hatred, contempt or ridicule. And Jince It tends to 
a breach of the peace, it has been held a publick 
offence at common law, and received the utmo|l 
dijcouragement from courts of Jujlice. 

The Jlar chamber foon after the invention of print* 
ing, took to itfelf the Jorifdifiion over publick libels; 
it prejently ujurped a general fuperintendency over 
the prefs, and exercifed a legijlative power over all 
[85] publlcatfens:^ it prohibited books, it infli3ed penal- 
ties, it ejlablijhed an oligarchy of licenjers, and in- 
vejled them with abjblnte power to govern the republic 
of letters. This odious tribunal was abolijhed in 

1641, 

' Staunf. P. C. 44. 

* 7 Sta. Tri. 29, 30, 31. 6 Hume*i Hift. Eng. 165, 166. 
The courts of f^eftmrnflir-HaU did not want the power of 
holding pleas in cafts of libels } but the attorney general for 
good reafons choie rather to proceed in the coort of Star 
Chamber; which is the rea(bn why there are no cafes of libels 
in the Kia^s Bench htfott the reftoration. 
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1641, but the long parliament ajQfumed all Its powers, 
which were continued during the whole time of the 
protefior/hip. Two years after the rejloratton, an vlSL 
was pajjed reviving the republican ordinances.^ This 
afi expired in 1679, but was revived in 1692, and 
was continued till 1694, when all rejlraints were 
taken off, and the prejs made open and free. The 
conjequence of this liberty of the prejs has been, grojs 
llcentloujhejs jlealing upon thepublic mind, by gradual 
but imperceptible advances, till it has terminated In 
a pointy beyond which it cannot go. In the moral ^86] 
world the eye Is difgujled with the pifiure of atheijm, 
objcenity, and ridicule; and in the political, with 
doifirines jubverjive of civil fociety. Governments 
therefore watch with a vigilant eye, the demeanour 
of books, as well as men ; and execute judgment and 
Jujlice upon their authors, as upon criminals. For 
books are not abjblutely dead things, but contain a 
potency of life, and afiivity of jbul, as efflcacious as 
their parent. They pojjejs the vigour and prolific 
qualities of the teeth of dragons, in the fables of an- 
tiquity ; wherever they are jet, there fpring up armed 
men. 

It is not to be prefumed that a libel is levelled 
perjbnally at maje/ly, it generally attacks the cha- 
rafiers of minlflers, or the meajures of government. 
But charging the king with a perjbnal vice or defefi;' 
or that he wants wifdom, valour, or prudence ;^ or [87] 
charging him with the breach of his coronation oath, 
are libels.^ Aljb fpreading falfe rumours concerning 

the 

* Againft this ordinance Mihon wrote his well-known pam- 
phlet Arfppagitica, 

' The king againft Almon, M. 29 Geo. 3. 

• Cro. Car. 117. * Noy 105. 
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.the king's intentionsy as that he dejigns to grant a 
toleration to papijls.^ • If a man attacks the perfon 
of majejly by low and licentious jcurrility, in verje, 
he commits an aS of audacious indecorum ; and may 
be punijhed by a court of Jujlice, with the humili- 
ating and Jevere pains of the pillory. 

Libels againjl the government or men in power, are 
the objefis of bitter averjion from the laws, not be- 
cauje they invejUgate the principles of government, 
or canvafs political meajures, which with decency and 
propriety is permitted to be done ; but becaufe they 
engender /edition ; flatter fa3ion ; propagate fifiions 

[88] ^nd falsehoods ; and impofe on credulity. The com- 
mon caufes of libelling are mijlaken principles, dif- 
appointment, and revenge ; the eife3s, Jedition and 
dlfcontent among the people. If jlatefmen are the 
obfefis, it will generally appear, that to produce the 
dejired efFe3, bejides the necejjary ingredient of falfe- 
hood, the private and publick charaSer of the libelled, 
are artiflcially blended together ; as if the follies of 
the drawing room, or the foibles of domejlic recrea- 
tions, had an eJQfential influence on the afiions of the 
Jenate. 

If in private life, the calumniator of reputation, the 
bejl pillar of prof peri ty, be criminal ; much more jb 
is he, who endeavours to de/lroy, what is the only 
jupport of men in publick Jlations, the confidence of 
the nation. 

Charging the Legijlature with corruption ; or af- 
jerting that the government is unjujl or tyrannical ; or 
that the minijlersare men of no integrity and ability; 

[89] or that they have ruined the country, and are enemies 

to 

' The cafe of Alexander Scott for publifliing falfe newt. 
Old Bailey, June 1778. 
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to the publidc good ; ate libds agalii(l the king's go- 
verament; as dijfemiiiating difcord And difamfiioii 
ia the minds of his jubje&, and bringing Into dij^ 
repute the adminijlration of affairs. For the energy 
and jlrength of a government depend upon the opin- 
ions entertained of the wijdom and virtue of its mea* 
fures ; and no government can jland agalnjl popular 
clamour and diJgujL Since the revolution, the pen 
of jedition has been very bujily employed. The caje 
of John Tutcbin was publi/hing the following libel, 
called the Obfervator. That if we Judge from our na- 
tional mi/carriages, perhaps no nation in Europe, has 
felt more the influence of French gold, than England* 
That we found out offices for men, not men for offices ; 
and that by this, the excife, cujloms, and other bran* 
ches of the revenue, were intolerably funk ; and that 
the navy of England had been hidierto perfe£Uy 
bewitched.^ The caje of Richard Franklin^ was [90] 
publi/hing a letter, in a paper called the Craft/man, 
under colour of an extrafi from the Hague, charging 
the minijlers with an infrafiion of the Hanover treaty, 
with dejerting allies, and perfidioujly expqfing the 
country to great hazards and expences.* The trial 
of Owen was for printing and publijhing the caje of 
Alexander Murray, Ejq; which charged the houfe of 
commons with illegal and nnconjlitutional proceed- 
ings, upon the Wejlminjler eleSlon for members of 
parliament The houje of commons voted It a libel; 
but upon the trial the defendant was actiuitted for 
want of proper evidence.^ And in the caje of John 

^ At Guildhall 1704. 5 Sta. Tri. 517. 

* Sittings at Weftminfter before Ld. Raymond, December 
1731. 9 Sta, Tri. 255, 256. 

* 10 Sta. Tri. 197, 198. aoS. Appendix. 
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H^me^ EJq; the pabllcatlon of the following pajfage 
was a libel. ** At a meeting of the am^tutional 
[91] ^^ frciitjj a gentleman propoj^i that a fobfcription 
^ jhoald be entered into, for the parpofe of raijing a 
<* jbm to be applied to the relief of the widows, or- 
^ phans and aged parents of our beloved American 
^^ MlowfubJe&,who faithful to thecharafier of Eng- 
^' lijhmen, preferring death to jiavery, were for that 
'* reajbn inhumanly murdered by the king's troops.^ '* 
The dean oi &U AfafVs caje was publi/hing a 
pamphlet called ^' The principles of government, in 
^' a dialogue between a gentleman and a farmer," in 
which it was injijled, that a free Jlate was only a 
numerous and powerful club ; that the people were 
deprived of the right of voting for reprejentatives in 
parliament ; that in conjequence of this, they were 
robbed of their money : and recommending them to 
procure arms, and be converfant in the manual exer- 



dje, in order to oppq 
[92] grievances.* The ca 
writing a pamphlet h 






e the government, and redrejs 
e of Lord George Gordon^ was 
mjelf, addrejQfed to himjelf, en- 
titled «* The prifoner's petition, to the rig^t honorable 
'* Lord George Gordon, to prejerve their lives and 
liberties, and prevent their banijhment to Bottany 
Bay." The purport of the libel was, that the govern- 
ment was tyrannical, the felony laws cruel, and that 
the Judges condemned the people contrary to law.' 
Upon the trial of Stockdale for publijhing ** A review 

"of 

* In the King*s Bench, Nov. 1777. — 11 Sta. Tri. 164. 168. 
See the proceedings aeainft John Peter Zenger, for a lihel 
upon the go?emment of the province of New York. 9. Sta. 
Tri. 176. 

' The king ajninft the dean of St. Afaph for a lihel i at the 
affixes at Shrewmuiy, Augnft 17S4. 21 St Tr. 847. 

* At Guildhall 1787. %% St. Tr. 175 (by Howell). See 
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** of the principal charges againjl Warren HaJiings^eJ^ 
** quire^late governor general of Bengal," the follow- 
ing matter was held a libel on the houje of commons. 
That the more dejerving a man rendered himjelf of his 
country, the more he was expojed, to the vindlfiivc 
proceedings of parliament. That the houJe of com- 
mons in impeaching Mr. Haftings^ had perverted [93] 
their accujatorial charafier, and were infloenced by 
motives of perfonal animojity ; and not by the prin- 
ciples of publick and deliberate Jujlice.^ The lajl, is 
a recent caje, for a libel upon the revolution, and fet- 
tlement of the crown, upon the bOl of rights, the 
legijlative, executive, and Judicial powers ; and may 
therefore properly be termed an accumulativi libeL 
The dofirines maintained were that the deliverance 
of this country by the prince of Orange, introduced 
only the Jemblance of liberty ; that the regal part of 
our government was, an opprejjive and abominable 
tyranny ; and that the whole legijlature was a direfi 
u/urpation.^ 
Contempti Contempts againjl the king's titU^ are either by 
againft the denying his title ; or refufmg to take the oaths re- 
ing 8 tit e. qyj|.gj jjy jjj^ fQ^ ^^ Jiipport of his government. [94] 

Thefe tend to raije tumults and diforders in the Jlate, 
and alienate the afFefiions of the people. 

If a man in heedlejs and unadvifed dijcourje main- 
tains, that the king is an ujtirper ; or that another 
has a better title to the crown ; or that the common 

laws 

alio the trial of Thomas Wilkins for printing and publiihing 
the foregoing libel. Douglas 590. i Eaft r. C. 117. 

' In the court of king's hench Weftminfter, December 17(9, 
before Lord Kenyon. ^% St. Tri, 237 (by Howell). 

' Proceedings againft Thomas Paine, at Guildhadl, Decem- 
ber 1 792^ before Lord Kenyon, and a fpedal jury. 22 St. 
Tri. 357 (by Howell). 
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laws of the realm, not altered by parliament, ought 
not to dlreft the dejcent of the crown of Eng- 
land ; theje are high contempts, inclining to favor the 
pretenjtons of others, and Jhaking the jlability of 
government^ 

By the i Geo. i. jlat. 2. r. 13. every perjbn who 
Is admitted into any office civil or military ; and all 
members on the foundation of colleges or halls in the 
two univerjities, who jhall have attained the age of 
eighteen years; and every perjbn afiing as a jerjeant 
[95] ^^ counjellor at law; as an attorney, folicitor, or as an 
officer in any court of Jujlice in England ; Jhall take 
and fubjcribe the oaths of allegiance, Jupremacy and 
abjuration at one of the courts of Wejlminjler, or at 
the general quarter fejQlons of the peace where they 
Jhall rejide. 

And it is enafied by ftOs. 1 6 & 1 7 that no peer 
Jhall vote or make his proxy, or Jit in the houfe of 
peers, during any debate : and that no member of 
the faouje of commons, Jhall vote or Jit, during any 
debate in the Jaid houje after the fpeaker is chojen, 
until he Jhall have taken the above mentioned oaths. 

By Jedl. lO. of this afi two Jujlices of the peace, 
or any other perjbns Jpecially appointed by his ma- 
jejly, by order in the privy council, or by commiJ}ion 
under the great feal, may tender thefe oaths to any 
perfon, they Jhall fujpefi,* to be dangerous or difaf- 
[96] fefied to his majejly or his government ; and they 
Jhall certify the refufal of any perjbn to take the oaths, 
to the next quarter Je0ions, which Jhall from thence 

be 

* I Hawk. P. C. 67. If the dlfcourfe is adfifed it amounts 

feems that a bare fufpicion Is not fufficient, there muft 
be fome good caufe of fufpicion, which is traverfable. i Hawk. 
P. C. 70. 



^ It 
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be certified, by the ckrk of the peace of the county, 

into the court of Chancery or King's Bench. 

Contcmptt Contempts againjl the king's pnrdgativi conjijl in 

againft ^e refojing to ajjijl him for the good of the publick ; ef> 

ki^*s prerasa- poofmg the interejls of a foreign Jlate ; or difobeyii^ 

his lawful commands, or prohibitions. 

It is a great contempt for any fubjefl to deny the 
king that ajjijbmce in his councils or wars, which by 
law he is bound to give ; as for a peer not to come 
to parliament at the day of jummons ; or for a privy 
counjellor to refuje giving his advice on affiiirs of 
Jlate ; or for any private fubjefi to refuje Jerving the 
king in perjbn, if he is aole, or to find another, if he 
is unable, for the defence of the kingdom, againjl 
rebels or foreign invaders. Alfo neglefting to Join [97] 
the poffe comitatuSf or power of the county, being re- 
quired jb to do, by the Jheriif of jujltces, according to 
die Jlatute 2 Hen. 5. c. 8. whidi is a duty incumbent 
upon all, that have attained the age of fifteen years, 
are under the degree of nobility, and able to travel.^ 
The doing or receiving anything, that may create 
an undue influence, in favor of foreign powers ; as 
taking a penjion from any foreign Jlate, without the 
king's licenje, even though they are in amity with 
us, is a contempt againjl the king^s prerogative.* 

Dijbbeying the king's lawful commands, or prohi- 
bitions, or hb writs ijfuing out of the courts of juJUce ; 
or refuJSng to answer quejlions propofed by the privy 
council, rejpefiing the ioterejl of die Jlate ; or le- [98] 
fujbg to give evidence to a grand jury concerning a 
dime ; ^ or not returning from beyond the feas, upon 

the 

' 3 loft. 144. See srtidet exhibited agstnft csrdinal WoUqr. 
Art. ^7. 4lDft.92^ 

I Hawk. P. C. 65. * s SalJc. ft7t. Lord Prefton't cafe. 
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the king's letters for that purpoje ; or going beyond 
the JeaSy againjl the king's will exprejsly jigniiied, 
either by the writ of ne exeat regnuniy or under the 
great or privy feal, or by proclamation.^ All theje 
are contempts againjl the king's prerogative. 

The punijhment of theje mijdemeanors is fine, Paniihment 
pillory, and imprijbnment, at the difcretion of the 
court ; according to the greatnejs of the offence, the 
circumjlances of the caje, and the rank of the parties : 
and fometimes difabilities to hold offices and places. 

CHAP. 

* 3 Inft. 179, 180. This writ maybe directed as well to a 
layman^ as to a clergyrnan, and upon the fuggeftion of a pri- 
vate or public matter, i Hawk. P. C. 65. 
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Of the Proceedings in Cafes of High 

Treafon^ &c. 

HOUGH the ofTence of treafon is not 
within the letter of the commijpon of 
Jujiices of the peace, yet becaoje it is 
againjl the peace of the king and of the 
realm, any Jujlice may upon his own 
knowledge, or the complaint of others, caufe any 
perjbn to be apprehended, and commit him to prifon. 
And the Jujlice may take the examination of the 
perjbn apprehended, and the information of thofe 
who can give material evidence againjl him, and put 
the jame in writing, and aljb bind over thoje, who 
can give any material evidence, to the jujlices of oyer 
and terminer^ or gaol delivery ; and certify the pro- [lOo] 
ceedings to that court where he binds over the in- 
formers. 

A jujlice having no power to bail the offender, 
mujl commit him : and it may be advijable to jend 
an account immediately to a jecretary of jlate. The 
court of king's bench having power to bail in all 
cafes whatfoever, may admit a perjbn to bail for 

treajbn 
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trcajbn done upon the high jeas;^ or a perjbn com- 
mitted for high treajbn generally, if four terms have 
elapfedy and no projecation commenced.^ The com- 
mitment may be for high treajbn generally ; and it 
is not necejfary to exprejs the overt afi in the 
warrant. 

The regular and legal way of proceeding in cajes 
of treajbn, and mifprijion of treajbn, is by indifiment. 
An information cannot be brought in capital caJes, 
nor for mi/prijion of treajbn. Antiently an appeal of 
[lOi] high trea^n, by one fubjed againjl another, was 
permitted in the courts of common law, and in par- 
liament ; and if committed beyond the feas, in the 
court of the high conjlable and marjhal.' The method 
of proceeding againjl a peer for high treajbn, is by 
parliamentary impeachment; but a commoner can 
only be impeached for high crimes and mijdemea- 
nors* 

The indiffment is an accufation at the Juit of the 
king, by the oaths of twelve men of the fame county, 
wherein the offence was committed, who find the bill 
brought before them to be true. By the common 
law, no grand Jurors can indifi any offence whatjb* 
ever, wmch does not arife within the limits of the 
precinfis for which they are returned ; therefore they 
[102] are enabled by feveral Jlatutes, to inquire of treafons 
committed out of the county. 

In treating of the indifiment, will be conjidered, 

I. The 

* 1 Hale P. C. 44. % Hawk. P. C. 170. 

' Holt 83. R. V, Wyndham, i Strange 2. 

' The cognizance of appeals in thefe latter courts, ft ill con- 
tinues in force. 4 Blac. Com. 314. In 163 1, a trial by bat- 
tel was awarded by the court of chivalry, on an appeal of trea- 
fon, by Donald Lord Rae, againft David Ramfey. 1 1 Sta. 
Tri. 114. 
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I. The Venue. 2. The Charge. 3. The Overt 
A3. 4* The Condujion. 
Venue. The Venue is the place laid in the indifiment 

where the offence was committed, and from whence 
the Jury are to come to try the fafi. It is generally 
true, that the venue mujl be laid in that county where 
the offence was afiually committed, unlejs a jlatute 
gives a power to the contrary. If trea^n is com- 
mitted in Jeveral counties, the venue may be laid in 
any one of them.^ If treafon is committed out of the 
realm, the venue may be laid in any county within 
the realm, where the treajbn is appointed to be en- 
quired into.^ 

fVahs is within the kingdom of England. But if [103] 
any treajbn is committed in Wales, the venue may 
be changed to the next adjoining county in England, 
where the king's writs run.^ In Chedley's caje, who 
was indified for petit treajbn, it was doubted whether 
a certiorari lay to remove the indifiment from the 

Sand jejjions at Anglejea into an adjoining county/ 
ut it jeems a certiorari may ijfue for a jp^cial pur- 
poje, as to quajh the indifiment for injuindency ; or 
to plead a pardon ; but not as to trial of the fa3, 
but it muJl be fent down by mittimus.^ 

By the 7 An. c. 21. If treajbn is committed by 
any native of Scotland^ upon the high jeas, or in any 
place out of the realm of Great Britain, it may be 
inquired of in any /hire or county, that is ajjigned by 
the commijpon. Therefore the venue may be laid [104] 
in fttch county as if the treajbn was afiually com- 
mitted there. 

If 

' 4 Sta. Trl. 640. ' 4 Blac. Cora. 303. 

» 2 Hawk. P. C. 304. * Cro. Car. 331. 

» 1 Hale P. C. 158. 
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If treajbn is committed in Ireland^ it may be laid 
and tried in England, in purjuance of the 35 Hen. 8. 
/ c 2. This was refolved in Sir John Perrofs caje.^ 

In the caje of Lord Macguircy the venue was laid in 
Middlejex, though the war was levied againjl the 
king in Ireland.^ 

The indifiment mujl be drawn with great form 
and accuracy : for there can be no conviSion of trea- 
fon, where the crime is not formally laid, even though 
the fafis charged amount to treajbn.^ The day laid 
in the indifiment is circumjlance and form only, and 
not material in point of proof. Therefore the jury 
are not bound to iind the defendant guilty on that 
[105] particular day ; but may find the treajbn to be com- 
mitted either before or after the time laid.^ 

There muJl be a jpecific charge of treajbn. And Charge. 
jince the traiterous intent is the Gift of the indi3- 
ment, the treajbn mujl be laid to have been committed 
traiteroufty; this word being indijpenjibly requijite. 
If the charge is for compajfing the king's death, the 
words of the 25 of Ed. 3. mujl be jlriffly purfued. The 
indifiment mujl charge, that the defendant did trai- 
teroujly compafs and imagine^ btc. And then proceed 
to lay the jeveral overt afis, as the means employed 
for executing his traiterous purpojes. levying war 
may be charged as a dijlinS jpecies of treafon, ac- 
cording to the jlatute ; or it may be laid as an overt 
ad of compaj}ing. 
[106] There mujl be an overt aff laid. It is not necej^ Overt aa. 
Jary that the overt a3, be laid to have been com- 
mitted traiteroujly, becauje that is not the offence ; 

but 

■ I Su. Tri. 189. ' Id. 950. * % Sta. Tri. 808, 809. 
* This point was determined in Syer's cafe. 3 Inft. 230. 
And in Sir Henry Vane^s cafe. Kelyng. 19. (3rd edit.). 
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but if the trcafon confijb not in the intention, bat in 
the afiy as levying war, then it mufl be laid to have 
been done traiteroujly.^ It has been doubted, whether 
an overt aS is required for any other fpedes except 
that of compajjing or imagining the king's death :^ 
but Jince the words of the 25 Ed. 3. ** and thereof 
<^ be provably attainted by overt aS" relate to all 
the trea/ons, an overt afi is required for each. 

Though a fpedfic overt ad mnjl be alleged, yet it 
is not neceJQfary that the whole detail of evidence in- 
tended to be given, jhould be jet forth ; it is fuffi- 
dent that the charge be reduced to a reajbnable cer- 
tainty ; fo that the defendant be apprized of its 
nature. Neither is it neceJQfary to prove the overt [107] 
afi committed on the particular day laid.^ 

As there mujl be an overt a3 laid, fo that which 
is laid, mujl be proved ; for if another afi than what 
was laid, was fuifident, the prifoner would never be 
provided to make his defence. But if more than one 
are laid, die proof of any one will maintain the in- 
difiment Aljb if one overt aS b proved, others 
may be given in evidence to aggravate the crime, 
and render it more probable.^ 

It has been faid, that jince every overt afi of com- 
pajfing is tranjitory, it may be proved in a different 
county, from where the treajbn is laid.^ But in Layn^s 
caje. Chief Jujlice Pratt laid it down as dear law, 
that there mujl be an overt afi proved in the county, 
where the indifiment is laid : and that then, the de- [108J 
fendant may be charged with any overt afi of the 
fame fpecies of treajbn, in any county whatjbever.^ 

The 

' Cranburn*s cafe, 1 Salk. 633. * 5 Sta. Tri. 11. 

* Fofter 194. 9 Sta. Tri. 607. * i Hale P. C. 111, laz. 

• Kelyng. 18. (3rd edit.). • 6 Sta. Tri. 319. 
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The compajQjing Is conjidered as the treajbn ; and 
the overt* ad as the method of efFefiing it. There- 
fore upon the trial of the regicides, the compajjing 
was charged as the treafon, and the taking off the 
king's head, as the overt afi ; and the perjbn who 
was fuppofod to have given the Jlroke, was convified 
on the jame indifiment. • In this indifiment the com- 
pajQing wa^ laid on the 29 January, 24 of Charles 
the Firjl, and the murder on the 30th of the fame 
month. It was a quejlion whether the 30th of January, 
/hould be laid in the reign of Charles the Firjl, or 
Charles the Second, jince there was no frafiion of a 
day : it was agreed that it jhould be laid on the 30th 
[109] day of the fame month January ; without naming 
any year of any king.^ 

It was refolved by all the JujUces, in the cafe 
of Arden and SomerviUe^ that a meeting together of 
thefe accomplices to confult touching the manner of 
efFefiing the death of Queen Elizabeth, was an overt 
ad to prove the compajQing: as aljb Somerville's 
buying a dagger for the purpofe of adually executing 
the dejign.^ 

It is fufficient to lay a confultation to kill the 
king, as an overt ad of compajjing his death, with- 
out laying the manner in which the king's death was 
to be effeded; for the confultation isinitfelfanovert 
ad. 

Levying war is an overt ad of compajjing. Sir 

Henry Vane was indided in the king's bench, for 

[no] compajQing the death of Charles the Second, and the 

overt ad was levying war.' But a bare confpiracy 

to levy war is not an overt ad, and was Jo adjudged 

in 

* Kelyng. 11 and 12. (3rd edit.^. Fofter 193, 194. 

' Andcrf. Part I. p. 104. ' Kelyng. 16. (3rd edit.). 
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in Sir John PriiruTs cafe. But if it appears, that 
the dejign was to kill, depoje, or imprijbn the king, 
or to pot force upon him; and the levying is the 
wajrs and means for fuch porpoje, then it is an overt 

aa» 

Though words alone do not conjlitute an overt 
afi, this mujl be underjlood with qualifications and 
exceptions. Words may expound an overt afi, to 
make good an indictment for compajjing the king's 
death. And if they exprejjly menace the death or 
dejlrufiion of the king, they are fufBcient overt afis 
of themjelves : but the words mujl be allied to be 
Jpoken of the king.^ 

In indifiments upon the dauje of the Jlatute for [iii] 
levying war, which Sir Matthew Hale calls an ob- 
Jcure dauJe, it is not neceJQfary to lay the day with 
predjion.' But there mujl be an overt afi jhewn in 
the indifiment, upon which the Court may judge 
upon the quejlion of fafi, whether war is levied or 
conjpired. And this is ufually done, by jetting forth, 
that the infurgents were arrayed in a war-like man- 
ner; were armed; or were confpiring to procure 
arms for the purpoje of arming themjelves.^ 

In an indifiment for adhering to the king's ene- 
mies, 

^ And this difti&6Uon was taken by Lord Holt, upon Sir 
John Fricnd*s trial. 4 Sta. Tri. 615, 626. 

' Stanley's cafe in Lord Bacon^s Hiftory of Hen. VII. 1 
Shower 4.13. See ieveral cafes for words ante p. 27. Wil- 
liam Stayley was executed for words fpoken ot the king, in 
French, Tne words in Englilh were, / luould kill him myfelf. 
The prilbner evafively iaid, the words alluded to him^lf, / 
ivoulakm mf/flf, 2 Sta. Tri. 656, 657. 

* In Sir Harry Gray's cafe, aU the judges were of opinion, 
he was guilty, notwithftanding the hB. was committed, twelve 
years before the day laid in the indictment. 9 Sta. Tri. 550. 

* I Hale P. C. 150. 
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miesy It mojl be jhewn to whom the adherence was ; 
that the court may judge whether the perjbns adhered 
tOy are the king's enemies or not.^ But it is not 

[112] necejjary to allege that the adhering was again/l the 
king ; for this jhall be intended.^ There mujl be an 
adherence to the kill's enemies ; therefore if a fub- 
Je3 folicits a foreign jlate in amity with us, to invade 
the kingdom, this is not an overt a3 to convlfi him 
of adhering to the king's enemies ; though it Is of 
compajjing his death.^ 

ThereisadiiFerence in indifiments againjl natural Condufion. 
born fubjefis and aliens. Every indifiment whether 
again/l a natural bom fubjefi or an alien, for an 
offence declared treafon by the 25 Ed. 3. mu/l 
conclude, that it was done ** again/l the duty of his 
allegiance." An attainder was reverjed, becau/e the 
indidiment ran, that the defendant not con/idering 
the duty of his allegiance, did traiteroujly wage war 
again/l the king, Ice. : for it was held, that the/e 
words do not pq^tively exprefs, but imply only, that 

[113] the defendant af{ed again/l his allegiance ; and in- 
difiments /hall not be made good by intendments and 
implications.'^ But if the offence is made trea/bn by 
jlatutes fubfequent to the 25 Ed. 3 ; and the offence 
is charged in the words of the particular /latute, it is 
fuiflcient if it concludes, again/l the form of the 
/latute or/latutes; without mentioning allegiance.^ 

An alien enemy cannot be indiSied for treafon be- 
caufe the indifiment cannot conclude that it was 
done, again/l the duty of his allegiance, when in fafi 
he owes the king none at all.^ An indifiment again/l 

an 

' 2 Vent. 316. Hardlng*s cafe. * 5 Sta. Tri. 36. 

" I Hale P. C. 167. ♦ 2 Salk. 630, 631. Tucker's cafe. 
• Id. Ibid. • Ante p. 14. 

O O 
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an alien amy mujl conclude, againjl the duty of his 
allegiance, leaving out natural, odierwife it will be 
fatal, as being laid too fpedally ; for he may owe 
the king local but not natural sdlegiance.^ Neither 
Is the word nuter^/ requijite in iniifiments againjl [114] 
natural bom fubf e3s. 

It was rejblvcd, for the fake of greater certainty, 
that the indiSment againjl the regicides Jhould con- 
clude, againjl the peace of our late lord the king, &c. 
and alfo againjl the peace of our prefent lord the 
king, &c.< 

Mifdemeanors and libels againjl the government 
maybe profecuted either by indifiment or information. 
An information is a fuit commenced immediately by 
the king, and filed ex officio by the attorney gene- 
ral. This is a fpeedy method of profecution', with- 
out waiting for any previous inquiry and finding by a 
jury ; and is invejled in the crown, in conjequence 
of the danger of thofe high mifdemeanors, which 
direfily attack the executive government. 

The dijlurbers of government by libels, are fddom 
fo explicit in their matter, that the Jlamp of crimi- [115] 
nality can be fixed, prima facie^ on their writings^ 
The law therefore, in order to conjlrue the puUica- 
tion according to the intention of the writer, adopts 
the ufe of avamentSy which are termed inmundot^ 
whofe ofiice it is to analyfe the matter, and comment 
on the purport of the libel, and by operating as a 
copulative, where the matter is dif-joined, and a con- 
nexion of it e]]ential to the giji of the charge* fix the 
meaning of the language, as it is charged, in refer- 
ence to the perfons or matter alluded to. 

Whatever 

' 4 Sta. Tri. 699, 700. Cranbura*s cafe. See feveral cales 
of aliens, quoted in 7 Cokeys Rep. Calvin*t cafe, 6. a. b. 
* Kelyng. la. (3rd cd.). 
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Whatever certainty is required in an indifiment ; 
the fame certainty is necejfary in an information. 
Therefore in every indifiment or information, for a 
libel or mifdemeanor, by writing or fpeaking, there 
majl be a fpeciflc charge fet forth ; a lii>el may be 
defcribed either by the jenje or fubjlance ; or by the 
particular words ; and an indifiment or information 
[ii6] in either of thefe forms will be good«^ Upon the 
trial of Dofior Sacheverell^ Lord Nottingham put a 
qnejlion to the Judges, whether the particular words 
Juppofed to be criminal, mujl not l>e exprejjly Jpeci- 
fied in the indifiment or information; the Juidges 
rejblved in the affirmative.^ But this refolution 
has been cenfured by contrary opinions, and cajes 
have been cited where the words were not jb fped- 
fied.^ 

The whole libel need not be fet forth, and if any 
thing qualifies that which is fet forth, it may be given 
in e^dence. It has been agreed, that a libel fet out 
*^ to the following effefi*' is naught ; for the court are 
to Judge of the words themfelves, and not of the 
Goijfarufiion the profecutor puts upon them. But if 
the word ** tenor" follows, it will correfi them : *^ ac- 
[117] cording to the following tenor" imports the very 
words themfelves: for die tenor of a thing is the 
tranfcript.^ 

If the libel is d^Jcribed by the fenfe and fubjlance, 
exafinefs of words is not material But if by the 
words, '* according to the following tenor" a letter 
or fyllable mijlaken is fatal If however, it is for 
words fpoken, literal omijjions are not material ; for 

there 

1 8 Sta. Tri. 330. ' 5 Ed. 828. 

* Staley*t cafe. 6 Stsu Tri. 330. R. t. Griepe, Trio. 8 
Wil. 3. * »SaIk.4i7. 
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there Is no original, with which to compare the words 
fet out.1 

Having thus conjidered the ordinary modes of pro- 
ceeding by indi&nent or information ; I Jhall now 
briefly touch upon the extraordinary mode by im- 
peachment. 

An impeachment before the lords, by the com- 
mons of Great Britain in parliament, is in the nature 
of a grand bill of indifiment, found by the hou/e of [118] 
commons, and prejented to the lords.^ But diere 
mujl be a jpedfic charge made, for the lords refiijed 
to commit the earl of Ciarendony becauje there was 
no particular treafon mentioned or ajQjigned.^ The 
king ufually creates a lord high jleward by comtnif- 
Jion under the great feal, before whom the peer Is to 
be tried. A peer cannot waive his trial by peers, 
and put himfelf upon the country, that is upon twelve 
freeholders ; for the Jlatute of Magna Carta is, that 
he /hall be tried per pares,* 

If an indifiment is found againjl a lord of par- 
liament, by a grand Jury of freeholders In the court 
of king^s bench; or at the ajjijes before thejujlices 
of oyer and terminer ; it mujl be tranjmitted by a writ 
of Certiorari^ into the court of parliament : or In it's 
recejs, expre/sly into the court of the lord high [119] 
Jleward.* 
Procefi. The next thing to be conjidered is the procefs upon 

the indiSment or Information. If the defendant is in 
cujlody before the finding of the indi&nent, the next 
Jlep is the arraignment. But if he ab/conds or Jecretes 

him/elf, 
> s Salk. 660, 661. The Queen v. Drake. 

• I Hale P. C. 349. " 2 Sta, Tri. 573. 

^ 3 Jnft. 30. Refolyed by all the judges in Lord Dacres^s 
cafe. Kelyng. 56. (3rd ed.}. 

* 3 Inft. 38. 3 Woodefon's Laws of England. 593. 
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himjelf, Jlill an indiftment may be preferred againfl 
him in his abfence, and if it is found, procejs iJQfaes to 
bring him into court. 

Upon an indidment, the procejs ijQfues immediately 
on its being found ; but upon an information, it does 
not iQue, till after convifiion. 

The flrjl procefs is a capias. At common law in 
cajcs of treajbn, there was but one capias; and as 
this has not been altered by jlatute, upon a n&n eft 
inventus returned, an exigent is awarded, in order to 
proceed to outlawry.^ 
[120] But if the indifiment is originally taken in the 
king's bench, the 6 Hen. 6. c. i. fpecially provides, 
that before any exigent awarded, the court /hall ijQfue 
a capias to the Jheriff of the county where the indifi- 
ment is taken, and another to the Jheriff of that 
county where the defendant is named in the indifi- 
ment ; bavins fix weeks time or more before the re- 
turn ; and alter theje writs returned the exigent to 
iJQfue as before.^ 

And by the fame Jlatute, if any exigent is awarded, 
or outlawry pronounced, againjl perfons /o indlfied, 
it is utterly void. 

A capias and exigent may ijfue againjl a lord of 
parliament : although in civil cajes they cannot.^ 

If the offender is out of the realm, the procefs is of 

the fame effefi, as if he was rejident in the realm> 

[121] The punijhment foi outlawries, upon indifiments 

for mifdemeanors, is the fame as for outlawries in 

civil afiions. But an outlawry in treafon amounts 

to 

" 2 Hale P. C. 194. • Id. Ibid. 195. » Id. Ibid. 199. 

* Com. Die. tit. Indiamcnt» p. 513. (p. 386 4th Edit.) See 
the proceik of outlawry, in Tiad*s Practice of the court of 
King's Bench, part i. c. 4. 
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to a conviflion and attainder of the offence charged 
in the indifiment, as much as if the offender was 
found ffuilty by his country. His life however is 
under die protection of the law.^ 

The next proceeding is the arraignment, but pre- 
vious to this, and the trial, the prijbner is entitled to 
many important privileges, conferred upon him by 
the 7 WiL 3« r. 3 ; which is the jlandard for regulating 
trials, in cajes of treafon and mifprljion. 
Copy of the in- By /efiion I. of this afi, the prijbner is to have a 

***^r^ "^ *™^ *^^Py ^^ ^^^ whole indifiment, but not the names 
^*^^^ of the witnejjes, delivered to him ilve days at leajl 

before the trial; in order to advije with counfel [122] 
thereupon, to plead and make his defence : if his 
attorney or agent requires the fame, and pays the 
officer a fee, not exceeding five jhillings, for writing 
the copy of Juch indidment. And now, Jince the de- 
ceafe of the late pretender, by 7 An. c. 21. /• 11. a 
lijl of the witneJQfes to be produced on the trial, and 
of the jurors, impannelled, containing refpefiively 
their names, profejjions, and places of abode, is to be 
delivered together with the copy of the indiSment, to 
the party indified, ten days before the trial, in the 
prefence of two or more credible witnejjes. Though 
the ad mentions ten days before the trial, yet it mujl 
mean before the arraignment; becauje the prijbner 
pleads in/ianter upon the arraignment* 

At common law no prUbner in capital cajes, was 
allowed a copy of any of the proceedings. Many 
prljbners have injijled on a copy of the whole indiS- [123] 
ment, before this privUeee was granted, but it was 
conjlantly denied them. Lord Prefton upon his trial 
injijled it had been granted to Lord Rujfel, but 

chief 
* 4 Blac. Com. 319. * % Doug. 590. 
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chief Jujlice Holt obferved, he was coiinfel for Lord 
RuJQfely and advifed him not to demand it.^ In the 
caje of Charnock^ whoje trial came on after pajQjing 
the aS, but before it took effefi, a copy of the in- 
difiment was denied. Chamock injijled he was 
within the reajbn and equity of the afi; but the 
court told him, he was tried not by equity, but by 
law.* 

The reajbn of the copy being delivered is, that the 
prijbner may know his diarge, and accordingly pre- 
pare his defence. But he will not be jiinered to 
infpeS the rejl of the record ; or to have the venin 

[124] facias read, which is only to fummon the Jury, and 
bring them to the bar.^ 

Though the a3 mentions only the copy of the 
indifiment, yet the prijbner ought to have a copy of 
the caption aljb, which b frequently as neceJQfary for 
pleading as the other. This is now the conjlant 
prafiice. But if the prijbner pleads without a copy 
of the caption it is too late to offer an objefiion.^ 

If there is any obJeSion to the copy, as if it does 
not appear before whom the indifiment was taken, 
or that it was taken at all, or in what place, this 
mujl be obJeSed to before the plea. For the copy 
is given the pri/oner to enable him to plead, there- 
fore, by pleading, he admits that he has had a copy, 
jufficient for the purpofe intended by the afi.^ 
The rea/on of giving the prifoner a copy of the 

[125] pannel is, that he may enquire into the charafiers 
and qualifications of the Jury, and make what chal- 
lenges 

» 4Sta. Tri. 416. » Id. 563. ' 6 Id 3x3, 314. 
* Foft. 229, 230. So refolved upon Gregg^s caLfe, M. S. 
Rep. 6 Bac. Abr. 544; in other eoiu. 5 Bac. abrid. 149. 
' 4 Sta. Tri. 668. 
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lenges he thinks fit. But the copy may be delivered 
antecedent to the pannel returned by the JherilF. For 
if he has a copy of the pannel arrayed by the Jheriffy 
which is afterwards returned into court, and there is 
no variation from it, the end and intent of the aS is 
entirely purjuedJ 

The copy and the pannel mujl be delivered ten [126] 
days before the trial, exdufive of the day of delivery 
and the day of arraignment. Theje points have 
been long fettled. And if the lajl day is on a Sun- 
day, it mujl be ezdujive of that day alfo.* 
Counfei. The prifoner is allowed to make his defence by 
cetmfeL And the court is authorifed to ajQjign him 
coun/el, not more than two in number, who Jhall 
have free accefs to him at all feafonable hours. The 
counjel are to ajjijl him throughout the trial, to 
examine his witnejjes, and to condu3 his whole 
defence, as well in points of fafi, as upon qneJUons 
of law. 
This is a great indulgence. For at common law 

no 
' 4 Sta. TrL S6^^ 664. 2 Doug. 590. Upon the indl£hnent 
of Lord George Gordon, upon the motion of the attorney 
general, a rule was granted for delivering to the prifoner a 
copy of the indidhnenc, &c. ten days before the arraignment, 
in confequence of the provifion of the 7 An, c. ai. f. xi. the 
rule was drawn up in the following words. 

Middlefex, N << It is ordered that the (herifF of JUid'- 
The King again(l I dUfox do forthwith deliver to Mr. CAam- 
George Gordon efq. I berlayne^ the folicitor for the profecutor, 
commonly called [a lift of the jury to he returned by him, 
Lord George Gor^ I for the trial of the prifoner, mentioning 
don. J the names, profeffions, and places of 

abode, of fuch jurors, in order that fuch 
lift may be delivered to the prifoner, at the fame time that the 
copy of the indiflment is delivered to him— on the motion of 
Mr. Attorney General— by the Court." a Doug. 591, in 
notis. ' Fofteraso. 
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no coan/el was allowed upon the general iJQfae, in 
any capital crime whatever ; except /ome doubtful 
quejlion of law aroje, proper to be debated. In the 

[127] cafes of Charnock and others, for the ajjajjination 
ploty whofe trials came on before the zSL took effefi, 
but after it had pajjed, counfel was refujed.^ And 
in Sir William Parkings cafe, who was tried the day 
before the aS took place, the court refufed to ajQjign 
counfel ; objerving that they could not sdter the law, 
but were bound to conform to it, as it is at prejent, 
not what it will be to-morrow.^ 

Upon the trial of Lord George Gordon^ a motion 
was made that counjel might be ajpgnedthe prifoner. 
Mr.JuJlice Buller doubted whether the application 
ought not to be made, by the prifoner himfelf, the 
words of the jlatute being ** upon his or their re- 
que/l ;'' But the attorney general confenting, the mo- 
tion was allowed, and two counjel were ajQlgned.^ 

[128] Though the benefit of the aS of William does 
not extend to impeachments in parliament, yet 
by the 20 G. 2. c. 30. it is enaSed, that if any 
perfon is impeached by the Commons of Great 
Britain of any high treafon, whereby corruption 
of blood may enfue ; or for mifprijion of fuch 
treajbn ; he may make his defence by counfel^ not 
exceeding two, who are to be ajjigned on applica- 
tion of the parties impeached, at any time after 
the articles of impeachment are exhibited by the 
commons. 

The arraignment is the calling the prifoner to the Arraignment. 
bar of the court, to anfwer the matter charged in the 
indi6iment. He mujl be brought to the bar without 
irons, unlefs there is danger apprehended of his 

efcape 
* 4 Sta. Tri. 563. • Id. 630. ' 2 Doug. 591. 

P P 
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ejcape. Layer ^ood at the bar in irons, but he was 
called upon only to plead. And the court faid, 
upon his trial he ought not to be m vinculis} 

Upon the arraignment, the indiSment being read, [129] 
it is demanded of the pri/bner what he faith to the 
indifiment; who either confejjes, jlands mute, 
pleads, or demurs ; if he confejjes, die court has 
nothing to do but to record the confejjion and award 
Judgment If he jlands mute, through ob|linacy, it 
is equivalent to a conviSion by verdiS or confeJQjion.* 
In the cafe of Waller and Fleetwoody the regicides, 
the clerk had recorded their plea of not guilty ; but 
a confejQIion was afterwards made and allowed by the 
court.' 
Plea. The defendant then either pleads, or demurs to 

the indifiment. Pleas are to the Jurifdifiion of the 
court, in abatement, or in bar. 

A plea to the jurif££tion is where the indifiment 
is taken before a court, that has no cognizance of [^3^1 
the offence. Fitzharris in the court of king's bench, 
pleaded to the jurifdiSion of the court, that he was 
impeached of high treajbn, by the commons of Eng* 
land in parliament, before the lords, and that the 
impeachment was jlill in force. But the court after 
taking time to conjider, held that the plea was in- 
fuflident, to bar the court of its Jurifdifiion.^ 

Lord 

* Layer's cafe 1722. 6 Sta. Tri. 230, 231. 

* 2 Haw. P. C. 457 et/ej. " Kelyng. 13. (3rd cd.). 

* 33 Car. 2. 3. Sta, Tn. 259, 260. fid. 167. The ob- 
jeflions to the plea were that the prifoner ought to ha^e pro- 
duced the record of the impeachment, and that as it was a 
plea of impeachment for high treafon generally, it was naught. 
Neither could the prifoner be admitted to make an averment 
in the plea, that the treafon in the impeachment and that in 
the indi£lment was the fame. 
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Lord Macguin an Irijh peer pleaded his privilege 
of peerage, but the court refolved he might be tried 
here.* 

Lord Prejim pleaded his peerage, at the Old 

Bailey, as a bar to the jurifdifiion ; the court told 

[131] him he mujl produce his patent of peerage. The 

plea was over-ruled, for Lord Prejlon had difdaimed 

his right of peerage in the hou/e of lords. 

Lord Delanure was indiSed for high treajbn, 
before the lord high jleward, during a prorogation 
of parliament, and pleaded to thejurifdifiion of the 
court, that as the parliament was not dijjblved he 
ought to be tried by the whole body of the peers ; 
the plea was over-ruled.^ 

A plea in abatement is principally for a mifnomer. 
AlartyUy his name being fo written in the indifiment, 
pleaded that his name was Marten,^ but the court 
agreed that as he was known by the x^ajatoi Martyn^ 
it was fufficient.' 

The 7 WiL 3. cap. 3. /cc. 9. provides, that the 
indiSment /hall not be quajhed for mif-writing, mif- 
[132] fpelling, falje or improper Latin, unlefs the exception 
is taken before any evidence is given. 

Pleas in Bar are general or Jpecial. The general Pl»s in l»r. 
ijjue is not guilty. Upon which the defendant is not 
merely confined to evidence in negation of the charge, 
but may offer any matter in juJUiication or excufe. 
In /hort the general ijjuc goes to fay, that the pri- 
foner under the circumjlances, has not been guilty of 
the crime imputed to him. 

In cafes of libels, the general iJQfue is not guilty. 
Upon which the Jury may take into conjideration, 

not 

* I Sta. Tri. 950. 4 Id. 4x4. * Id. 212, 215. 

' Kelyng. ix and 12. (srd ed.). 
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not folely the faSs arfjing, bot the law alfo. For 
the defendant's plea is not confined to the publica- 
tion of the innuenjosj bat extends to the qaejlion, 
whether the publication be criminal or not.' 

Special pleas in bar are /uch as preclude the court [133] 
from dijcujpng the merits of the indifiment, either 
on account of a fimur acquittal, or of jbme fubje- 
quent matter, operating in dijcharge of the de- 
fendant.' 

The plea of auterfiiu acquit^ or a former acquittal, 
is a good bar to the indiSment, if it is an acquittal 
for the fame treafon, and the defendant is the jame 
perjbn. The record of the former indifiment and 
acquittal mujl be /hewn.' But it is not necejjary to 
produce it immediately; becaufe it is pleaded in 
bar, and he that pleads it hath neither the cujlody 
nor property of it. If there is a variance between 
the record of the former acquittal, and the indifiment [i34] 
which is pleaded to either in time, place, or addi- 
tion, this may be helped by proper averments.^ An 
acquittal in any court, is a good bar of any fubfe- 
quent projecution, even in the highe/l court; pro- 
vided the inferior court had a juri/difiion of the 
cau/e.* 

Auterfoits convi£l or attaint^ a former convifiion 
or attainder, are /pedal pleas in bar, but are never 
good, except when a /econd trial would be /uperflu- 

ous. 

' The 3» Geo. 3. c. 60. is " an aft to remove doubts re- 
** ipefting the funftions of juries in cafes of libels.** Now, no 
doubts have ever exifted. The jury might have returned a 
general verdift upon the whole matter put in iflue ; and fo the 
court has frequently told them : the law of libels is therefore 
mftatu quo, 

» 3 Inft. 213. a Hale P. C. 24.1. * 2 Hawk. P. C. 516. 

* Id. ib. 517. * Id. ib. 512. 
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oos.^ A man attainted of treajbn by outlawry, can- 
not be indified Je novo^ for the fame treajbn, till the 
outlawry is reverjed : for auUrfoits attaint of the 
jame trea/on is a good plea, although the record is 
erroneous.^ An attainder of felony is no bar to an 
indiSment for treafon. If a man attainted of felony, 

[135] commits high treajbn htfore the attainder, he Jhsdl 
anfwer neverthelefs for the treafon \ for the king is 
entitled to forfeitures, and the Judgment is different. 
So aljb, if he commits treajbn after the attainder ; 
for it is a higher crime.' 

A pardon may be pleaded in bar, either on the 
arraignment, or in arrejl of Judgment, or in bar of 
execution. By the 13 Ric. 2. jlat. 2. c. i. no par- 
don of high treajbn is good, unlejs the crime is ex- 
preJPy fpecified. And it was an obJeSion to Sir 
Walter RaleigVs pardon, that there was no pardon 
of treajbn fpeciflcally mentioned; and the court 
could not take it by implication.'^ But if the king 
was unapprised of the heinoujhejs of the crime, or 
how far the party Jlood conviSed on the record, the 
pardon is void, as obtained by impojition.^ 

[136] If it is a pardon granted by parliament, the court 
is bound ex officio to take notice of it, injbmuch that 
it cannot proceed againjl the prijbner, though he 
does not plead it, but endeavours to waive it; 
except it appears that the perjbn or crime is excepted 
in the 2&P But a particular pardon under the great 
Jeal, mujl be pleaded Jpecially, and at a proper time. 
For if a man has a pardon in his pocket, and pleads 
the general ijfue, he waives the benefit of it. If he 

pleads, 

* Staund. P. C. 107. "3 Inft. an. 213. ' Ibid. 

* I Sta. Tri. 217. • 2 Hawk. P. C. 547. 

* Id. ib. 550. 
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pleads, without producing the pardon, the court may 
at difcretion indulge him a farther day to put in a 
better plea, when he may perfeS the plea, by pro- 
ducing the charter.* 

Ratcliffi being attainted of trea/on, ejcaped ; but 
was retaJien, brought to the bar and arraigned. 
Upon which he pleaded, that he was not the perjbn 
mentioned in the record before the court This ijjue 
was tried by the Jury, who gave a verdifi, that he [137] 
was the jame perjbn. Upon this, the prijbner offered 
to plead the a3 of general pardon. But the court 
declared, that having once pleaded in bar of execu- 
tion, and the plea having been faljifled by the ver- 
difi, it was peremptory ; and that the vcrdiS was 
condujive.* 

A pardon cannot be pleaded in bar to a parlia- 
mentary impeachment. When the Earl of Danby^ 
in the reign of Charles the Second, was impeached 
by the houje of commons, of high treajbn and other 
mifdemeanors, he pleaded the king's pardon, as a 
bar to the impeachment : but the commons refolved, 
that there was no precedent where a pardon was 
ever granted, pending an impeachment; and that 
Lord Danby's pardon was illegal and void.' It was 
afterwards enafied by the afi of fettlement, 12 and 
13 W. 3. c 2. *' that no pardon under the great feal [138] 

of England /hall be pleadable to an impeachment 

by the commons in parliament." But after the 
impeachment has been heard and determined, the 
king has then the power of pardoning ; for after an 
impeachment and attainder of the jix rebel lords in 
17 15, three of them were pardoned. 

Sir 

' ft Hawk. P. C.5SI. * M. ao Geo. 2. K. B. Foftcr 41-43. 
' ft Sta. Tri. 739, 740. ft Hawk. 547. 
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Sir H. Fanej JuJUfled that what he did was by 
authority of parliament ; that the king was out of 
poJQTejJion of the kingdom ; and that the parliament 
was the only governing power. But this was over- 
ruled by the court.^ Neither can a man plead by 
way of Jujlification, that what he did was fe de^ 
fgttdendo,* 

A man may aljb plead fpedally the Jlatute of limi- 
tationsy 7 WiL 3. c. 3. f. 5. that no man jhall be in- 
dited, tried, or projecuted for any treafon, unlefs 
[139] within three years after it is committed. There is 
an exception however in the adl, of perjbns who 
are guilty of dejigning, endeavouring, or attempt- 
ing any aJQfajQIination of the king, by poijbn, or other- 
wi/e. 

A demumr admits the fafis jlated in the indiS- Demorrer. 
ment, but refers the law arijing upon them, to the 
determination of the court. As if the pri/oner injijls 
that the fafi as Jlated is no treajbn. 

After plea the Jurors are /worn, unlefs challenged 
by the party. 

Challenges are allowed by the law, for the pur- challenge. 
poje of having an indifferent trial : and are either 
peremptory, or for cauje Jhewn. 

A peremptory challenge of thirty-five Jurors, Is at 
this day allowable in cafes of high treafon. For 
though the 33 Hen. 8. c. 23. enaSs, That in cafes 
[ 140] of high treafon or mifprijion of treafon, a peremp- 
tory challenge Jhall not be allowed. Yet the i and 
2 Phil, and Mar. c. 10. enafis. That all trials for 
tfnjr treafon, Jhall be according to the order and courfe 
of the common law, which allowed this privilege.' 

But 

» Kclyng. 17. (3rd ed.). • a Hale P. C. 158. 

* 3 loft. 27. 2 Hale P. C. 269. 7 and 8 Wil. 3. c. 3. f. 2. 
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But if a man is outlawed, and brings a writ of 
error apon the outlawry, and ajjigns an error in fafi, 
whereupon ijQTue is joined, he cannot challenge 
peremptorily, or without cauje.* If the pri/oner 
peremptorily challenges above thirty-five, and injijls 
upon it, and will not leave the challenge, it amounts 
to a nihil dicit^ and Judgment of death may be 
given.* 

Upon the trial of Sir H. Vane^ it being fufpefied 
that he might challenge peremptorily, and defeat his 
trial for that day, as there were only twenty-four [141] 
urors returned, the jherifF returned jixty. For upon 
earch in the crown office, it appeared that upon 
triak on the crown jide for criminals, the jherifF 
might be commanded to return any number the court 
pleafed. The like may be done upon a commijpon of 
oyer and termner.^ 

Upon the trial of the regicides it was rejblved, 
that if jeveral prijbners are put upon one jury, and 
they challenge peremptorily and /ever in their chal- 
lenges, he who is challenged by one is drawn againjl 
all ; becauje the pannel being Joint, one juror cannot 
be drawn againjl one, and Jerve for another. It was 
therefore agreed, to fever the pannel, and return the 
Jame Jury for every prijbner ; and then as they were 
tried jeverally, a juror being challenged by one, was 
not difabled from ferving another. And afterwards 
upon die trial of Harri/on and others, vrfio challenged 
peremptorily, and fevered in their cJiallenges, parti- [142] 
cular jurors, the pannel was jevered.'^ 

Challenge for caufe is to the array or poll. 

There ought to be a fuflBdent number of hun- 

dredors 

» 3 Inft. 17. » Hale P. C. »67. 7 and 8 WiL 3. c. 3. C 1. 
* Id. 168. ' Kclyng. %o, (3rd ed.). * Id. 10, 11. 
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dredors returned ; though there is no injlance of any 
challenge for default of hundredors.^ 

By the 33 Hen. 8. c. 12. For treajbns com- 
mitted in the king's houjehold, and tried before the 
lord jlewardy all challenge, except for malice, is 
taken away.' 

A juror may be challenged for not being a free- 
holder ; or not having within the fame county, free- 
hold or copyhold lands to the clear yearly value of 
ten pounds. 
[143] The 9 Geo. i. c. 8. Though principally regard- 
ing counties at large, has been held to extend to 
trials in London for high treajbn.^ 

An alien cannot make a challenge to the array, 
that the Jury jhould be de mediitati^ or half foreign- 
ers, this indulgence not being granted in treajbns ; 
for aliens are improper judges of the breach of alle- 
giance.^ 

None of the/e challenges are allowed in impeach- 
ments, or trials by peers. For the peers are not 
only triers of faS, but in jbme reJpeSs triers of law, 
and judges.^ 

After the jury are Jworn, and the indiSment 
opened, the next jlep is proceeding to evidence of 
the charge. 
[144] It is enaSed by the 7 and 8 Wil. 3. c. 3. f. 2. 
that no perjbn jhall be tried for high treajbn or mi]^ 
prijion, except upon the oaths of two lawful wit- 
neJQfes; either both of them to the Jame overt aS, or 
one of them to one, and the other to another overt 

aa 

» 2 Hale P. C. ^^^, * Id. ibid. 

' 6 Sta. Tri. 58. Francia*s cafe. Id. 229. Layer's cafe. 
^ So relblved upon the trial of Mary Queen of Scots. Dyer 
145. and Sherlcy's cafe id. * 2 Hale P. C. 275. 

ao. 
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afi of the fame treajbn ; unlejs the prijoncr willingly, 
without violence, in open court, confejjes the fame ; 
or jlands mute; or refujes to plead; or in cajes of 
high treafon peremptorily diallenges more than thirty- 
five of the jury. 

At common law, one pojitive witnejs was fuffi- 
cient. But feveral /latutes previous to the afi of 
William required two; and upon the trial of the 
regicides, and upon Lord Stafford's trial, it was a 
point beyond all doubt that the law required two ; 
and that they mujl be both believed by the Jury. 
But a collateral (slSL not tending to the proof of the 
overt aSs, may be proved by one. This difference 
between the proof of overt aSs and of collateral 
fafis was taken by Lord Holt in die ca/e of Captain [145] 
Vaughan, who called witnejjes to prove that he was 
bom in the dominions of the French King ; the 
counfel for the crown called witnejQfes to prove that 
he was bom in Ireland; and upon Vaughan*s 
counjel injijling that there was but one credible 
witnefs to diat fa8. Holt obferved there need not be 
two witnejfes to prove him a fubjefi, becaufe that 
was not an overt afi.^ 

If two dijUnfi heads of treajbn are alleged in one 
bill of indi6lment, one witnefs produced to prove 
one of the treajbns, and another witnejs to prove 
another of the treafons, are not two witnejfes to the 
fame treajbn, accoiding to the intent of the afi. 

As to the confej)ion, there have been doubts 
whether the jlatute requires a confejjion upon the 
arraignment of the party; or a confej}ion taken out [146] 
of court by a perfon authorized to take fuch exami- 
nation. Evidence of a confej|ion proved upon the 

trial 

* 5 Sta. Tri. 29. 
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trial by two witnejjcs has been held fuffident to con- 
vifi, without farther proof of the overt a3s.^ This 
point is however not dearly fettled. But Judi con- 
fejjion out of court is evidence admiJQSbley proper to 
be left to a Jury, and will go in corroboradon of 
other evidence to the overt a&. In the caje of 
Smith who was indified in June 1709 for adhering 
to the queen's enemies, alienage was the defence, 
and his confejjion, that he was an Englijhman bom, 
was allowed to be admijfible evidence. 

In Sir John Fenwick's cafe, who had been in- 
dited on the oaths of two witnejQfes at the Old 
Bailey, but upon the dijappearance of one, it being 
[i4y] conjefiured that the Jingle tejlimony of the other 
would not be fufBcient to convifi him, an afi of par- 
liament was made ezprefsly to attaint him of treafon.^ 

In an indifiment for compajjing the king's death, 
the being armed with a dagger for the purpofe of 
killing Sie king, was laid as an overt afi; and 
being armed with a pijlol for the fame purpofe, as 
anouer overt aS ; it was held, that proving one 
overt afi by one witnejs, and the other by a different 
witnefs, was good proof by two witnejjes within the 
meaning of the aS« 

Upon a trial at bar, the evidence of a witnefs Evidence. 

was objefied to, becaufe he had judgment of the 

pillory. But the court held, that as he had been 

pardoned, he was a new man, and his evidence ad- 

[148] mijjible.» The king cannot give evidence by his 

great 

* M. 6. report of John Berwiclc 1746. Foftcr a+i. It 
was held fufficientby the judges who iat upon the commiflion 
in the North in the fiime year. 

* 5 $ta. Tri. 45, 46. S WiL 3. c. 4- 

* ft. ▼. Croiby, alias Philips, i Ld. Raym. 39. 
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great Jeal, or ore tenusy for he would then give evi- 
dence in his own cauje.^ 

An overt afi not laid may be given in evidence, 
if it be a direS proof of any of the overt a& that 
are laid.^ And after the overt afi has been proved 
in the proper county, evidence of overt afis, though 
done in foreign counties is admijpble \ and jiich evi- 
dence was given upon mojl of the trials after the re- 
bellions of 1 715 and 1745.' 

Hearfay is no evidence. But it may be ad- 
mitted in corroboration of a witnefs's tejUmony/ 

The informations of JujUces of the peace in cafes 
of high treajbn, cannot be read in evidence, becanfe 
high treafon is not within their commijjiion. But Sfr [149] 
Matthew Hale doubts whether they are not allow- 
able to be given in evidence.^ 

Similitude of hand-writing is of itfelf no evidence 
in crhninal, though it is in civil cafes. The dif- 
tindion Jeems to be this ; that writing being the life 
and foul of commerce, the comparijbn of hands is 
reforted to as the only dijlinguijhing criterion of the 
tranfafiions of each individual, and the jimilarity in- 
duces a prefumption which is decifive, till overturned 
by contrary evidence. But in criminal projecntions, 
vmere comparifon of hands is the only evidence, 
jince they may be either counterfeited, and are 
founded on a likenejs which may eajily fail, there 
is only one prefumption againjl another, which weighs 
nothing.^ 

Upon the trial of the feven bijhops for a libel, the 
court was divided in opinion, whether jimilitudc of [150] 

hands 

' z Hale P. C. 282. • Foftcr 9. » Id. 10. 

* Gilb. Law of Evid. 890. 2 Hawk. 596. 

* 2 Hale P. C. 286. • I Gilb. Law of Evid. 53. 
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hands was evidence to prove that the defendants 
Jigned the paper charged againjl them as a libel.^ 
The paper fo fatal to Algernon Sidney was not 
proved by any one witnejs to have been written by 
him. Therefore, jince the reverjal of his attainder 
by afi of parliament in 1689, it has been generally 
holden, that fmiilitude of hand-writing is not of itjelf 
evidence in any criminal caje, whether capital or not 
capital. However, papers found in the cujlody of 
the prijbner,^ and proved to be his hand-writing, by 
perjbns who have jeen him write, may be read in 
evidence againjl him.^ 

In the king and Crojby^ upon the defendant's pro- 
ducing the copy of the a3 of parliament for the 
reverjal of the attainder of Algernon Sidney, evi- 
[151] dence by comparijbn of hands, to prove the writinfl; 
of treafonable papers, was refujed to be admitted. 
But in this caje the king's coun/el had no other evi- 
dence to produce, therefore it is no exception to the 
rule laid down.^ 

The jame rules of evidence are objervable in cajcs 
of parliamentary impeachments, as in the ordinary 
courts of Judicature. 

The prijbner is entitled by the afi to have a 
jlmilar procefs of the court to compel witnejjes to 
appear for Um, to that which is ujually granted to 
compel witnejfes to appear againjl him. And by 
the I An. jlat. 2. c. 9. /. 3. the witnejfes on the be- 
half of the prijbner, before they give evidence, are 
to take an oath to depoje the whole truth, &c. as the 
witnejfes for the crown are obliged to do. And if 

convified 

* 4 Sta. Tri. 341. 345. • 4 Hawk. P. C. 597. 

' I Burr. 644, Henfey^s cafe. See alfo fcveral other cafes 
there cited. * t Ld. Raym. 40. 
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convified of wflfnl pcrfoir in their evidence, they 
Jhall Jbffer the nfual panijnment. 
Verdia. The Juiy majl be unanimoot, and give their ver- [152] 
difi in open court No privy verdifi can be given.^ 

Upon the trial of peers, in the court of tne lord 
high jleward a major vote is JufRdent either to acquit 
or condemn ; provided that vote amount to twelve 
or more.' Therefore it has been ujual to Jummon 
not lejs than twenty-*three peers. The lord high 
Jleward had formerly a power of Jummoning as many 
as he thought proper, and thoje only that were fum- 
moned /at upon the trial, but this throwing too 
great a power into the hands of the crown; the 
7 Will. 3. c 3. f. II. enafis, that upon all triab of 
peers for treajbn or mijprijion, all the peers vrfio have 
a right to Jit and vote in parliament, Jhall be duly 
fummoned, twenty days at leajl, before every Jnch 
trial, to appear and vote thereon. And every lord 
appearing Jhall vote at the trial, firjl taking die 
oaths of allegiance and Jupremacy, and fubjcribing [153] 
the declaration againjl Popery. But the afi does 
not extend to any impeachment or other proceedings 
in parliament. 

Theje lajl words of the afi are very general, and 
may Jeem to exclude every proceeding in full par- 
liament, for the trial of a peer in the ordinary courje 
of Jujiice. But that conjlrufiion was rejefied in 
the cajes of the Earls of Kilmarnock and Cro- 
martie, and Lord Balmerino, the lord high Jleward 
informed them they were intitled to the benefit of 
the afi in its full extent. By voting is meant, voting 
throughout the trial, as a competent Judge upon every 
quejlion that arijes, and particularly in the grand 

quejlion 
^ s Hale P. C. 300. * Kelyng. 89. (3rd ed.). 
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quejllon of condemnation or acquital. Upon this 
lajl quejlion, being a caje of blood, the bijhops have 
no vote. This aa therefore does not extend to give 
the lords Jpiritual a right, which they never had 
before.^ 
[154] After the trial and convifiion anlejs the prijbner Judgment, 
has any thing to offer in arre^ of Judgment, the 
Judgment of ^e court is awarded. We have already 
noticed what thefe Judgments are. Upon Judg- 
ments of death or outlawry, the prijbner is attainted. 
The conjequences of attainder are forfeiture of all 
lands and tenements ; and corruption of blood. Cor- 
ruption of blood annihilates the powers of inheri- 
tance both as to the offender and as to others. But 
the 17 Geo. 2. c. 39. f. 3. enafisthat after the death 
of the Jons of the late pretender, no attainder of 
treajbn Jhall extend to the dijinheriting any heir, nor 
to the prejudice of any other perjbn, except the 
offender himjelf. 

' Fofter 147, 248. 
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